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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Criminal Division 


UNITED STATES 


vs. Criminal No. 1096-56. 


VELTZA SHORE 


Washington, D, C. 
Thursday, January 17, 1957. 

The above-entitled case came on for trial in the United States District 
Court for the District of Columbia at 2:30 o'clock in the afternoon on 
Thursday, January 17, 1957, 

BEF ORE: 

HONORABLE LUTHER “’. YOUNGDAHL, Judge of the United States District 
Court for the District of Columbia and the jury then and there selected, 
empanelled and sworn, there being the following 

APPEARANCES: 

ROBERT ASMAN, Esquire, Assistant United States Attorney, on behalf 
of the United States; 

The defendants in person and by their attorneys as follows: (4) 

SAMUEL F. IANNI, ESQUIRE, on behalf of the Defendant, Vaitza Shore; 

SAMUEL GREEN, ESQUIRE, on behalf of the Defendant, James E. Ford. 

The following proceedings and transactions were then had and evidence 
was adduced: 

PROCEEDINGS, TRANSACTIONS AND EVIDENCE 
(The jury having been examined on its voir dire, selected, - 
empanelled and sworn, the following occurred: ) 

EDNA M. SWEENEY (5) 
was called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 

DIRECT EXAMINATION 
BY MR. ASMAN: 
Will you state your full name, please? 
Edna M. Sweeney. 
Where do you live? Is it Mrs. or Miss Sweeney? 


Mrs. Sweeney? 








i) Where do you live, Mrs. Sweeney? : (5) 


I now live at 1936 Naylor Road, Southeast. 
On the 23rd of September of 1956 where did you live, Mrs, Sweeney? 


1813 Kenyon Street, Northwest. 


A 
Q 
a 
Q And was that an apartment or a private home? 
A Yes, it was a private home. 

Q Which -- 

A An apartment in a private home, 

Q Was it a private home converted into apartments? (6) 

A Yes, sir. 

Q And where was your apartment or room or whatever it was, located? 

A First floor front. 

Q Was it a room or an apartment? 

A It was what is known as a light housekeeping ses, 

9 fhnd -- 

MR, ASMAN: If it please the Court, I have asked the police officer in 
the case to draw a very sketchy diagram on this board. 

May I‘turn it sround? 

THE COURT: Certainly. 

MR. ASMAN: I understand that counsel have no objection. Can this been 
seen by everyone including counsel? : 

BY MR. ASMAN: 

Q I direct your attention, Mrs. Sweeney, to a very rough -- is it 
quite dark enough, I wonder -- to a rough diagrem which has been put on this 
board and I show you what has been denominated as a roadway, Kenyon Street, 
Northwest, the eighteen hundred block, several squares beginning et the 
top left with 1815; 

And then a diagram of a premise, premises set out here and demoninated 
as 1813, and next to it, 1811 Kenyon Street, Northwest. | 

And I direct your attention further to a square or a rectanguler (7) 
shaped area which has been denominated Apartment No. 1, and what appears 
to be a front steps, and then a stoop and then, going to the left to a 
landing or an entrance hall. 

I am only briefly setting this out for the record and I am going to ask 
you to explain in more detail whether or not this is accurate and if not we 


ean straighten it out. 
Now, I point to what has been denominated as Apartment No. 1 and ask 


you, Mrs. Sweeney, whether that generally recalls your recollection “~~ 


recalls the picture in your mind of the apartment where you lived and (7) 
the general layout of it? 

Does it? 

A Yes, sir, 

2 I think you sre going to have to speak a lot louder because you are 
looking this way. 

A I will try. 

Q And these folks have to hear you. 

And now, going out to the front of the building from the sidewalk, is 
there a space of a few feet before you hit the porch or does the porch come 
right up to the sidewalk as you recall? 

4 There are steps leading -- are steps leading from the the sidewalk. 

Q In other words, would you say that the steps go all the way (8) 
to the sidewalk instead of as it is here? 

A Well, the steps aren't straight up completely. They go up straight 
for a few steps and then you have to make a turn. 

0 Is that generally the way it is here? 

A Yes, sir. 

Q And I point to this portion here at the top of the steps as it 
turns to the left, and what is that? 

A That is the stoop. That is sort of a -- no, I was thinking it hed 
@ canopy over it but it doesn't. 

Q, In other words, it is exposed? It is not covered? 

A Yes, sir, it is exposed, 

Q And I point here to this portion here which appears to be the 
front door. 

A That is correct. 

Q Is that correct? Is there only one door leading into the main 
portion of the house, Mrs. Sweeney? 

A Yes. 

2 All right. And then I go as generally you would go into the front 
door. I point to another door on the right hand side and a few feet from 
the front door itself, and ask you whether that would be the door leading 
into your epartment? 

A Yes. 

Q Whet kind of door or doors are they? 


They are french doors. 
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Q And now, getting into your apartment, I point here to an (9) 
area which is edjacent to the top or to the first landing of the steps and 
ask you whether that area there is a window? 

A Correct. 

Q And can I ask you further whether or not this window looks out onto 
the front porch? : 

A Yes, it does. 

Q In other words, from inside your apartment you could gee someone 
standing on the front porch or not, as you recall? 

A Well, you could see someone coming up the steps. You couldn't see -- 
on the landing unless you were especially looking on the landing. 

Q In other words, you couldn't see anyone here on this first lending 
but you could see them waiking up this steps to the top iasdtag, 

Is that what you were saying? 

A Well, you could see them anywhere on the steps from the window. 

Q Why couldn't you see them from this landing here? 

A Well, the window is at an angle from the stoop, 

Q Could you see them on this portion of the stairs as they (10) 

coming up? 

A Yes, six. 

Q But you couldn't see them from here? 

A Oh, yes. I mean the stoop. The other area, 

Q Oh, this one here? 

A Yes, yes. 

3) I see. All right. 

And here I point to what appears to be another window facing on the street, 
is that a window, Mrs. Sweeney, to the right of it as you flace your epartment? 
Were there two front windows or just one? | 

A (There was no audible response.) 

At least, in your apartment? 


(There was no audible response. ) 


Q 
A 
Q Do you remember? 
A 


No, As I recall, there is only one set of witdoes, I think it is 
about two or three windows together. 
Q I see. In other words, there would be considerably and probably more 
toward the center of the building or would it be the center of the room or 


near this corner of the room? 








Well, it is near where it is showed there above the steps, (10) 

In other words, nearer the southeast corner of the room -- 

That is right, (11) 

-~ overlooking the stair, the steps, as they come into the apartment? 
That is correct. 
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From the outside. All right. Now, directing your attention, Mrs. 
Sweeney, to approximately the middle afternoon hours of the 23rd of 


September 1956, were you at your apartment any time during that afternoon? 





A No. 
~ Q When did you first come to your apartment on that afternoon? 
. A It was about five, about 5:40. 


A) And where had you been? 


_ A I had been to the zoo. 
4 Q To the z00? 
is A Yes, sir. 
" a) Not to the store? 
A No, 
9} And when had you left your apartment that morning, Mrs. Sweeney? 
A I don't know exactly. I would say approximately noon. 
> Q About twelve noon? 
A In that vicinity; could have been closer to one. I don't remember 
. exactly. 
; Q And was it on the 23rd, the day that this crime is charged? (12) 
A On Sunday, the 23rd. 
A That was a Sunday? 
‘ A Yes, sir. 
f) And when you left the apartment what was the condition of the 
apartment itself? 
- A Well, it was in order. Everything was in order. 


0 And you returned you said approximately 5:40 in the afternoon? 

A Yes. 

0 Now, just tell us what, if anything, happened et that time, from 
the time that you returned to your apartment, in your own words? 

A Well, when I opened the door, the entrance door to the building 
itself -- 


Q This door here? 


A Yes. I met a man and a lady. SolI -- 





Q  Whet do you mean you met them? : (12) 

A Well, at the same time I opened the door, I opened the door and 
they evidently were coming out. | 

Q And where were they exactly in relation to this diagram? 


A (There was no audible response, ) 


Q Were they, as you came in the door, were they right here or (13) 


were they here? 

MR. IANNI: Objection, your Honor. I think that by her previous testimony 
she did state where they were at. : 

THE COURT: Well, you had better let her describe it. Go ahead. You 
state where they were. 

BY MR. ASMAN: 

Q Would you mind stepping down from the witness stand and pointing 
generally to the area? 

(Thereupon the witness went to the blackboard, ) 

A They were just inside the door when I opened the door. I would say 
right in here (indicating). 

Q All right, And were they both together or -- 

THE COURT: She had better get back on the witness stand. 

(Thereupon the witness resumed the witness stand.) 
BY MR. ASMAN: 

Q And what were they doing at the time, Mrs. Sweeney? 

MR. GREEN: Your Honor, may I interrupt at this point? May the record 
show that she pointed to the door that led into the apartment house itself 
and not to the door leading into the apartment itself? : 

THE COURT: It may so indicate. 

THE WITNESS; They weren't doing anything when I opened the door. (14) 
As I pushed the door back I just leaned back against the door and they 
passed out the door, | 

BY MR. ASMAN: 

Q Did you exchange any words with either of them? 

A Well, actually they had elready gotten out on the stoop. I -- at a 
glance I saw that the french door was broken and I just glanced into ny 
apartment. I saw things in disorder. : 

I made comment my apartment had been broken into, and I wished or I hoped 
or words to that effect that I could find the perty thet dia it. 


Q Did either of them say anything? 
A The lady made the comment that she certainly hoped I did. 





Q Now, do you see this man and women to whom you refer? Do you (14) 
see them in the courtroom today, Mrs. Sweeney? 
A Yes. 


Would you kindly point them out one at a time? 


Q 
A The lady and the man with the blue shirt on. 
Q 


Aad the lady who is standing right next to me? 
Yes. 

MR. ASMAN: May the record indicate that the witness has pointed out the 
two defendants, first of all the lady, and the defendant Ford? 

THE COURT: The record may so indicate. 

BY MR. ASMAN: (15) 

Q Then what then happened, Mrs, Sweeney? 

A Well, my first thought, of course, was getting to the telephone. 

Q Well, without explaining what your thoughts were, just indicate 
what you did. 

A I called the police. 

Q And what happened? And then did you search around your apartment 
to see what had been taken? 

MR. GREEN: Your Honor, I object. He is leading the witness. 

THE COURT: Well, this is a preliminary question. She may answer the 
question. 

THE WITNESS: I called the police first and then when I came back I went 
into my epartment to see what damage it was done, if any. 

I didn't discover anything missing except the two items, wrist watch 
and a small bottle of perfume. I missed one of my suitcases and I found it 
behind the door in front of the radiator in the hallway. 

BY MR. ASMAN: 

Q Now, I point to an area, -- 

A Is that -- 

Q -- to the left of the front door and against the wall which is 
marked in a long rectangular shape with some lines parallel to each (16) 
other and ask you whether this is the radiator you are referring to? 

Yes. 

Or is it generally in that location? 

Yes. 

Now, where was the bag that you referred to? 


It was sitting in front of the radiator. 
Here. 
Yes. 
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Q And would you say or can you say whether or not that was to (16) 
the left of the door as you came in and away from the door? 

A No. When the door opens the radiator is behind the door. 

Q In other words, this -- the door would cover the radiator so that 
you couldn't see it? 

A That is correct. 

Q And when you opened it did it also cover the bag or didn't it? 

A Yes. : 

Q If you recall? 

A Yes. 

Q Did you discover this bag yourself then before the police got there 
or was it afterwards, if you recall? 

A Before, as I recall. 

Q You indicated that you had only discovered that the watch (17) 
and perfume were missing at first. : 

How did you happen to make that discovery? : 

A Well, I looked around my apartment and some things were packed. My 
radio had been removed from the mantlepiece and ny electric iron and camera 
and case, they were packed in a handbag or a shopping bag -- I don't know 
just what the term would be for it. 

It is a cloth bag with handles on it. 

Q And who had packed them? Had you packed them? 

A No, I hadn't packed them. They were setting in a chair just inside 
the french doors. 7 

Q Within the apartment? 

A Yes, within the apartment. : 

Q Would that be on the right hand side as you came in or on the left 
hand side of the french doors? 

A It would be on the right hand side coming in. 

Q In a chair that was in your apartment, in other words? 

A Yes, sir. : 

Q And the bag, was the bag yours or had you ever seen this bag before? 

A You mean the bag? | 

Q Were these -- that these items had been packed in? 


A It was my bag. 
Q Prior to your having left the apartment you say they were (18) 
all in place. 


Is that correct? 








A Yes, everything was in order. (18) 

Q Did you make any further investigation or check up at this time? 

A Well, the whole apartment was ransacked. My clothes and et cetera 
in the closet were pulled down on the floor; clothes that I had stored away 
in garment bags, out of season clothes, were on the floor. 

And some items were packed in the suitcase that was sitting in front of 
the radiator in the hallway. 

Q What kind of items, Mrs. Sweeney? 

A A red fur trimmed coat; a pink sweater; a pair of shoes; end two 
white bedsheets. 

Q Anything else that you recall? 

A Not that I recall right now. 

Q Do you remember you related certain items that were in the bag in 
the chair just inside tre french doors? 

Did you give us a complete listing as far as you recall of the items 


that were in that bag, the radio and so on? 


7} Yes, as far as I can remember right now. It's been quite some time. 

Q And all this property that you have so far mentioned, is that 
your property? 

A Yes, (19) 

Q Your property alone? In other words, you lived there alone in 
this apartment? 

A That is correct. 

Q Now, do you recall anything else that you did at this time? 

A Not that I recall. 

Q All right. Well, then, what happened, Mrs. Sweeney? 

A Well, in just a matter of a very few minutes when I got back to my 
apartment from making the call, the police were there. 

BY MR. ASMAN: 

Q Mrs. Sweeney, you had, I believe, testified as to certain of (22) 
the property that you described, and I think you placed the location of the 
property as you returned to the apartment. 

I would like to take you back briefly to your first coming into the 
apartment. 

Will you please describe the condition of the doors, the french doors? 

A As I recall, the french doors were closed. Yes, they were closed. 

Q And what was the condition of the glass in the french doors? 


A It was broken. 
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Do you recall which one? The left or the right side? (22) 


> oO 


It was on the right side. 

Q And how? How was it broken? Can you describe thet in some detail? 

A I, I, I don't know what you mean, really, 

© Well, let me ask you: Was it a big hole or a small one or (23) 
was it jagged or wasn't it? 

To the test of your recollection just describe the condition of the door. 

A All I can see is that it was just broken, broken out, 

Q Well, was there glass -- 

A On the floor. 


Q All of it? Was there some ieft in the door frame itself, if you 


recall? 





A As I recall, there wasn’t any left in the frame. I couldn't be sure. 
Q Now, do you recall whether the doors were locked or unlocked? 

A It was unlocked, | 

Q Now, you related that certain property was there all packed. 


Lid there come a time on that same day when you saw the two defendants 
again? 

A Yes, 

Q And when and where was that? 

A It was shortly after six, to the best of my memory, It was in just 
a matter of a few minutes at the -- at a restaurant on the -- I think it is 


known as the loop. 


Q How far is that away from your apartment at that time? 

A Oh, just a few blocks. It is within walking distance. (24) 
Q And how did you happen to go to that restaurant? 

A I went in the squad car. 

0, In other words, you had certain conversation with the police and 


as a result you went there. 

Is that correct? 

Q Prior to going there had you given the police description of the 
two people that you saw leaving your -- : 

A Yes. 

Q All right. Now, describe to the best of your recollection in as 
mich detail as you can just what happened after you got to the restaurant? 

And speak out, if you please. 

A I went into the restaurant with the policeman on the beat and 
identified the man and woman in the restaurant sitting in a booth. 

10 


Q Are those the same two people whom you identified here 
yesterday? 

A That is correct. 

2 Now, did anything happen there when you got there? 

A Well, I immediately came out and the officer brought the lady and 
man out and they found the watch in the lady's purse -- no, I am sorry. 
They found the perfume in the lady's purse and the watch was found (25) 
on the seat -- 

MR. IANNI: Objection, 

THE COURT: Objection on what ground? 

MR. IANNI: Well, does she know. Did she see it? 

THE WITNESS: No, I «= 

THE COURT: Well, you can only testify to what you actually saw, 

BY MR. ASMAN: 

a) Were you there when this property was recovered? 

A You mean the watch itself? 

Q Well, all right, first of all, let me ask you: 

Were you present when the perfume was recovered? 

A Yes, I was. 

And where was it recovered specifically? 

In the squad car. 

In the squad car? 

That is right. 

And under what circumstances? Please describe that. What you saw? 

A I was sitting in the back seat and when the lady came out -- 

THE COURT: When you say "lady" do you mean this defendant? 

THE WITNESS: This defendant, yes. She sat on the front seat in the 
squad car. The police officer found the perfume in her purse. (26) 

BY MR. ASMAN: 
Now, what as to the watch -- did you see when the watch was recovered? 
No. No, I didn't see when the watch was recovered. 
You merely learned that. Is that it? 
I merely learned that. 
All right. 
MR. ASMAN: Will you please mark this as Government's Exhibit No. 1 for 


identification, and No. 2 respectively? I think he is missing some tags. 





. May it please the Court, may the record show that the watch (26) 

which I hold here is Government's Exhibit No. 1 for identification and a 
‘ small bottle of perfume, No. 2? 
. THE COURT: Very well. 

(Thereupon an object, identified as a watch was marked by 

‘ the Deputy Clerk as Government's Exhibit No. 1 for identification.) 
(Thereupon an object identified as a bottle of perfume was 
marked by the Deputy Clerk as Government's Exhibit No. 2 for 
identification.) 
. BY MR. ASMAN: 
Q Mrs, Sweeney, I show you what has been marked as Government's No. 1 


for identification and ask you if you can tell the jury what it is? 


Just whet is it? (27) 
A It is a watch. : 
a Q And can you identify it? 
A Yes, I can. 
0 How do you identify it? 
A Well, I have had it about ten years. 
. Q Anything else? : 
" A Well, I mean, my name isn't on it or anything but it is just like 
‘ the one that I had. 
a 0, Is it the same brand? 


A It is the same brand. 

Q What is the brand? 

Perfecto, It is a Swiss make. 

Was that the original band that came on the watch, do you recall? 
You mean when the watch was -- | 

Yes. 

It is the original bend that was on it, 

Did you buy the watch band separately from the watch? 
Yes. | 

And did you select it yourself? The watch? 

No. It was a gift. 

But did you select the band? 
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Well, I guess I would although the watch band doesn't match (28) 


the watch. The watch itself -- 
THE COURT: No, that isn't the question. He doesn't want you guessing 
about it. The question is did you buy the band separately yourself? 


THE WITNESS: Yes, I did. (28) 


THE COURT: All right. 
BY MR. ASMAN: 
Q And whose watch is that, Mrs. Sweeney? 
A I would say it is my watch. 
THE COURT: You say you would say it. Is there any question about it? 
THE WITNESS: No question about it. 
BY MR. ASMAN: 
Q Now, I show you what has been marked as Government's No. 2 for 
identification and ask you if you can tell the jury just what it is? 
A Smail bottle of Chanel No. 5 perfume. 
Can you identify it? 
I had a bottle like it. It was taken from my apartment. 


There is a marking on the label. Is that your marking or not? 
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No, it isn't. 
Q When you last saw that bottle of perfume did it have any such 


marking on it? 





A No. (29) 


Q From what you can tell now has any of the perfume been removed 
from the time that you last saw it in your possession? 
A There is some gone. 
Where did you keep the perfume, Mrs. Sweeney? 
On a chest of drawers, on top. 
Was it in the drawer? 
It was on top. 
On top. And where did you keep the watch? 
It was in the drawer, top drawer. 
Was it in the same chest of drawers -- 
That is correct. 


-- that the perfume sat on? 
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That is correct. 


Q When did you last know that you had in your possession these two 


items? When had you last seen them if you can recall prior to the breaking? 


A The morning of the day, the same day. 
Q Do you recall that specifically that you had actually looked at 
them and seen them? 


A Yes. 
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Q I ask you whose perfume bottle that is? : (29) 

A I would say it is mine. I had one like it. It was taken, 

MR. ASMAN: At this time, your Honor, I offer into evidence as (30) 
Government's No. 1 and No. 2 respectively the two exhibits which have been 
described, 

THE COURT: Any objection? 

MR. GREEN: Yes, your Honor. I don't think the perfume. can be admitted. 
She says she has one like it. She camot positively identity the bottle of 
perfume, I would like to question her a little more on that, your Honor. 

TiiS COURT: Do you want to ask some questions? 

MR. GREEN: Yes, 

THE COURT: Go ahead. Her testimony is that it is similar in eppearance 
to the one she had, | 

MR. ASMAN: The Government would take the position that it is admissible -- 

THE COURT: I understand. 

MR. ASMAN: -~- for its evidentiary value. 

BY MR. GREEN: 

Q Mrs, Sweeney, how much perfume was in the bottle that you had on 
your dresser on this morning? 

A It was approximately half full. 

Q Now, how much perfume is in the bottle at this time? 

A It is a very small amount. 

0 Have you in the past bought other bottles of Chanel No. 5? 

A Yes, I have. : (31) 

Q Are you certain that this is your bottle of perfume? 

THE COURT: Well, she says, counsel, that it is similar in appearance to 
the bottle of perfume which was taken from her place. That is her testimony. 

MR. GREEN: I: have no further questions. 

THE COURT: It will be received. These exhibits will be received. 

(Thereupon the objects heretofore marked as Government's 
Exhibits No. 2 and No. 2, respectively, for identification 
were received in evidence.) 

BY MR. ASMAN: 

Q Let me ask you one thing further: 

Was there or was there not a bottle of perfume taken from your apartment? 

A There was, | 

Q Now, Mrs. Sweeney, at any time in the course of the investigation 


of this case were you present when the defendants were being questioned by 


police or by anvone? 


The only thing I can recall is the officer asking -- 
And when and where was it? Before you go into it. 

It was in the squad car. 

zt was in the squad car? 

On the street in front of the restaurant. 

You said it was near the squad car? I didn't hear you? 


No- It was within the squad car, 
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I see. 


> 


I was sitting in the back seat of the squad car and the defendant 
was sitting on the front seat and the officer was standing on the sidewalk. 
Q Now, which defendant are you referring to? 


The lady. 


A 
Q Yes? 
A 


And he asked, asked her or words to that effect: Was the perfume hers? 
Go on, 
She said, yes; she got it in Florida, to the best of my memory. 
Do you recall anything else? 
That is all I recall. 
Q Were you -- did he at the same time question the other defendant 
in the squad car or within your hearing? 
It's been so long it ie hard to remember. 
Well, to the best of your recollection? 
To the best of my recollection, I don't remember. I don't remember. 
Do you recall being at the precinct at all? 
No. 
You didn't go to the precinct? 
I went to the precinct but I wasn't -- I didn't go in. 
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Well, in other words, -- well, let me ask you: 

Were they questioning the defendants near or at the precinct? 

MR. IANNI: Objection, your Honor. 

THE WITNESS: No. 

THE COURT: The answer is "no". 

BY MR. ASMAN: (34) 

Q I believe we left off where I had asked you whether or not you had 

heard the defendants being questioned and whether at any time you had 


overheard what, if anything, they had to say. Is that correct? 
Did you answer the question that you didn't recall other than one 


occasion that you mentioned? 
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Is that right? | (34) 
A That is correct. 3 
Q The watch, which you have identified, can you give the approximate 
present valuation of that watch? | 
A (There was no audible response.) 
What is it worth, in other words, approximately? 


Well, I, I really wouldn't know. ! (35) 


I didn't buy it but I know how much it cost originally. 


Q 

A 

Q You didn't buy it, you said? 
A 

Q And how long ago was that? 
A 


Its been approximately ten years. 


OQ 


Ten years? 

A Yes, 

Q Is it still in working condition? 
A Yes, 

MR. IANNI. Your Honor, for the interest of time we will -- 

THE COURT: I don't suppose it makes any difference in view of the fact 
that the Government doesn't claim more than petty larceny and housebreaking. 
It may be anything of value. 

So you will stipulate it has some value? 

MR. Ianni: It has some value. 

MR. ASMAN: I am glad to receive that stipulation, your Honor. It will 
save a lot of time. 

THE COURT: All right. 

BY MR. ASMAN: 

Q Had you ever seen either of the defendants before the day, the 

Sunday afternoon, that you saw them coming out of the apartment building, 


Mrs. Sweeney? 


A No. : (36) 
Q Are you sure of that? 

A Yes. 

0 By the way, when you went to the restaurant to identify these two 


persons what were they doing in the restaurant when you got there? 
A They were just sitting in a booth. | 
Q What were they doing? 
MR. IANNI: If anything, your Honor. 
BY MR. ASMAN: 





Q If anything. 
MR. ASMAN: Counsel has the opportunity, if the Court please, to 
cross-examine. I will ask the questions, if you please. 
THE COURT: Well, I suppose if they were just sitting they were doing 
something, 
BY MR. ASMAN: 
Q Were they standing? Were they talking? 
A They were sitting. That is all I can recall, 
Q Was there anything on the table or on the booth or whatever it 
was in front of them? 
A I didn’t notice. 
MR. ASMAN: I have no further questions. 
CROSS-EXAMINATION 
BY MR. IANNI: 
Mrs. Sweeney, was there a lock on this outer door? 
Yes. 
And was that door kept locked at all times? 
It was supposed to be kept at all times. 
Now, was it locked that particular day? 
I don't know. 
Well, when you returned from the zoo did you have to use your key 
in? 
I inserted my key in the lock because I was in the habit of doing it. 
I am sorry, I didn't hear that. 
I inserted my key in the lock because I was in the habit of doing it. 
Q But you did put you key in the lock and you did turn your key. 
Is that correct? 
A Yes. 


Was that outer door broken? 


Q 
A No. 
Q 


Now, where on the diagram, where on this diagram, was the mantle 
which you spoke of on which the radio was located? 
A It was in the center of the room, right about where that "1" is, (38) 
0 Right about here? 
Yes. 
Was that against the hall or in the center of the room? 


The center of the room. 





Q It is the center of the room. | (38) 

And it was readily visible immediately upon your entrance through the door. 

Is that correct? 

A Yes, 

Q Now, where wes the radio when you found it? 

A It was in the bag on the chair just within the Satish doors. 

Q As the defendants were leaving and you came in was there anything 
said about your radio missing? 

A Seems like I xecall making the comment my radio was missing because 
I noticed immediately that upon looking into the room it was out of place. 

Q And upon you calling the Police Department did they esk you what, 
if anything, was missing? 

A Yes, 

Q And did you tell them immediately that one of the things you imew 
was missing was your radio? 

A No. 

Q You didn't tell them that? Well, had you found your radio when (39) 
you called the police? 

A No. 


Q But you did miss it immediately, did you? 


> 


Yes, I did. 

Well, what, if anything, did you tell the police that you had missed? 
You mean when they came to the apartment? 

I am sorry. I didn't get your question. 

When they came to the apartment? 

No, upon your calling the police. 

I don't recall having told them anything was aisésng. 

Well, what, if anything, did you tell the police when you called them? 
I just stated the fact that my apartment had been broken into. 


And did they ask any questions? 
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I don't recail, 

Q You stated on direct examination, I believe, that you do not know 
or did not know before this date any of the two defendants. . 

Is that correct? 

A That is correct. 

Q Do you know a Dorothy Winestein? 

“A No. 





Q How long had you lived at this particuler address prior to (40) 


A I couldn't say exact at the moment. It was approximately a week and 


Q Well, were you there under a lease? 

A No, 

Q When did you move? 

A I think it was about the 17th of -- about the 15th of October, 
Q Well, was it the very next day that you moved after this 


happened? - 


A No. 


Q Well, how long after this happened did you stay? 

A Until the 15th. 

Q Was that the 15th of November? 

A October, 

Q October? Now, did you give the landlady a thirtyday notice that 
you were leaving? 
A No. 


How did you move? 


we 

Q 

A (There was no audible response.) 

Q I mean, did you -- was it necessary to call a moving company or -- 
A Cab. 

Q Cab. (41) 
MR. IANNI: I have nothing further, your Honor. 


CROSS-EXAMINATION 
BY MR. GREEN: 


Q Mrs. Sweeney, what is the distance between the front door to the 
apartment house and the front door to your apartment or light housekeeping 
room in feet? 

A Well, I couldn't be exact. I would say epproximately about five -- 
five feet. 

Q Five feet. Now, when you came in through the front door of the 
apartment house you testified that the defendents were standing by the front 
door of the apartment house. 

Now, how close were the defendants to the front door of the apartment 


house at the time that you saw them? 
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A They were standing close enough that when I opened the front (41) 
door I had to lean back against the door itself to let them pass out. 
Q In other words, that they were coming out of the front door as 
you were going into the front door. | 
Would that be true? 
A I couldn't say that. They were standing there. I don't know. 
Q Well, they were standing very close to the front door of the 
apartment house at the time that you entered? : 
A Theat is correct. ! (42) 
Q Now, would you tell me, Mrs. Sweeney, how the defendant, Mr. Ford, 
was dressed on September the 23rd? : 
A He had a pair of slacks on and a jacket. 
Do you recall what kind of jacket he had on? 
At the present I don't, 
Was he carrying anything in his hands? 
No. 
To you recall hew Mrs. Shore was dressed on ‘iis manaaton 


She had on a brown knit dress and a hat. 
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Would you say that this is the same dress that she is wesring in 
court today? | 

A It looks like it is. 

Q Was Mrs. Shore carrying anything? 

A No. | 

Q Now, I would like to find out something about the kind of jacket 
that Mr. Ford was wearing. 

Would this be a field jacket or how would you describe the jacket that 
Mr. Ford had on? 

A The way I would describe it would just be a jacket that you would 
weer for casual wear. 

Q Would it be the jacket that Mr. Ford has on in court today? 

A He doesn't have a jacket on, does he? 

Q When you mean jacket, do you mean a field jacket of the Army (43) 
type or <-- 

A No. 

Q -- a leather jacket? 

A I couldn't say what kind of jacket it was. 

Q Now, I believe you testified you lived there about a week and a 
half before September the 23rd and you moved on the 15th of October of 1956. 
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Is that correct? (43) 
A That may have not been the exact date of the moving. It may have 
been the next day or within that -- a dsy or two of there. I don't remember 


exactly. 


Q Did you know any other people in the apartment house? 

A You mean, personally or <- 

Q Well, did you know any other people in the apartment house by 
name or by sight? 

A Yes, by sight, 


Q Did you know anybody who lived on the third floor of this apartment 


Q Do you know whether or not there were any children that were in 


this apartment house? 

A Well, I know there was a baby in the building and -- from hearsay. 
I learned it was on the third floor. 

Q There was a baby on the third floor. (44) 

Now, isn't it a fact that this baby on the third floor was the grand- 
child of the defendant, Mrs. Shore? 

MR. ASMAN: Counsel knows, your Honor, that this is hearsay. He doesn't -- 

THE COURT: Well, he is asking if she knows. If she doesn't know she 
can so testify. 

The question is whether you know that. 

BY MR. GREEN: 

Q Let me repeat the question. 

A Thank you. 

Q Isn't it a fact that the defendant Shore's grandchild occupied an 
apartment on the third floor of this apartment house at 1813 Kenyon Street, 
Northwest? 

A I later learned it was, 

Q Did you know whether or not the defendant Shore visited her daughter 
on the third floor in this apartment house -- 

No. 

-- to see her grandchild? 

No, I don't. 

You never saw her prior to September the 23rd, 1956? 
That is correct. 


Now, as you were coming out of the apartment you had 4 
conversation with the defendants. 





Is that true? 3 (45) 
A I made a comment, yes. 


Q And your comment was to the effect that your house hed been broken 
into? 2 


A Yes. 

Q And do you recall either one of the defendants saying to you, "Why 
don't you call the police"? 

A I remember say it myself. That is all I remember. 

Q Do you remember whether or not either one of these two defendants 
here now suggested to you when you said your house had been broken into that 
you should cail the police? : 

A No, I don't, 

Q Well, tell me what you recall about the conversation as you came 
into the apartment house as the defendants were coming oar of the apartment 
house? : 

A As I came in? 

Q Yes, ma'am. 

A She asked me was there anyone at home. 

Q She asked -- when you say "she", do you mean the defendant, Mrs. 
Shore, here? 

A Yes. 

Q Asked you if anyone was at home. 7 

Did she tell you at that time that she was inquiring bout her (46) 
daughter who occupied the third floor apartment? 

A Yes, I think she did. 

Q She did tell you that she had come over to visit her daughter as 
she was coming down from the house? 

A It seems like she did. It seems like I remember her saying something 
like that. | 

Q And didn't she tell you in this conversation that her daughter was 
not home at this time and asked you if you knew where her deughter was? 

A She asked me if I knew where the landlady was. , 

Q Did she ask you if you knew where her daughter was? 

A Not that I recall. 

Q Were young child's toys kept in the front hall of the apartment 


A (There was no audible response. ) 


Q A wagon or a bike or something of that nature? 
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A There was a stroller that was left there from time to time. (46) 
I would see it occasionally in the hallwey. 

Q And were other toys, anything other than the stroller that -- such 
as any toys in the front hall? 

A Not that I remember. 

Q Now, you stated that you saw the defendants next in the restaurant. 

Is that correct? 

A I saw them in the restaurant. 

Q In the restaurant. (47) 

Now, the fact is, is it not, that Mr. Ford never had the dottle of 
perfume, did he? 

A At the time it was found he didn't have it. 

Q The bottle of perfume was not taken from the person of Mr. Ford. 

That is a true statement, is it not? 

A That is right. 

Q And the wrist watch was not taken from the person of Mr, Ford. 

Is that true? 

A That I don't know. 

Q id you see the police officers take a wrist watch from Mr. Ford? 

A No, I didn't. 

Q And you testified about a conversation that was had in the squad 
car in which -- I believe you said you were sitting in the back seat and 
the police officer questioned Mrs. Shore and Mr. Ford. 

Was that your testimony? 

A Yes. 

Q And I believe further you testified that Mr. Ford said nothing 
with respect to these articles that you testified belonged to you? 

A I beg your pardon? 

Q I believe your testimony on direct examination was that you (48) 
said nothing -- that Mr. Ford said nothing with respect to these articles. 

Is that your testimony? 

A I don't remember him saying anything. 

Q Did you discuss this case with anyone, Mrs, Sweeney? 

A Yes, I have discussed it. 


Q Did you discuss the case with anyone during the court recess 
yesterday? 
A I, I don't know what you mean. I know what "discuss” means, but -- 


Q Well, did you talk over your testimony -- 





A No. : (48) 

Q -- with anyone after the Judge recessed the court yesterday? 

A I remember saying something about the time, at the time when court 
first started and the time was given on the -- when I discovered the 
apartment being broken into. 

Q You discussed the time with somebody? 

A I didn't discuss it. I was merely making a correction. 

Q Whom were you making the correction with? 

A The officer. 

0 You discussed the case and your testimony with the officer who 
was excluded as a witness. 

Is that correct? 

A + wasn't at recess though, It was in the courtroom here. (49) 

Q This is while you were on the stand defore iroeeecententi ont 

A It was before I went on the stand. 

Q I will try it this way: Yesterday you were testifying on direct 
examinetion and the Judge recessed the case until eleven o'clock this morning. 

Now, did you have a conversation with anyone regarding your testimony 
as given on that stand after thet recess? : 

A Not that I recall. 


Q Did you discuss the case with the Assistant United States Attorney 


A Oh, I remember him asking me a question when I -_ on my way out. 

9) And did he point out an inconsistency in your statement and 
testimony as given on the stand? : 

A Oh, it was where I had been. The -- 

9 Did he -- just please -- 

THE COURT: No, let her answer the question, Go ahead. Answer the question. 
Go ahead. Complete your answer. 

THE WITNESS: The report read or the District Attorney said that I (50) 
had been to the store when I entered -- when I came back to the apertment. 
I had been to the zoo. 

BY MR. GREEN: 

Q Did he attempt to make any other corrections in your testimony es 
given on the stand? : 

MR. ASMAN: I object to the form of the question, your Honor. 

THE WITNESS: No, that -- 


MR. ASMAN: There is no evidence that I attempted to correct any (50) 
kind of testimony, 

THE COURT: Do you have any evidence that he attempted to make any 
corrections? Are you making a charge that he did? 

You had better be careful about the way you frame your questions. 

MR. GREEN: May counsel approach the Bench, your Honor? 

THE COURT: Yes. 

(At the Bench: ) 

THE COURT: I would hate to have a District Attorney who didn't discuss 
cases with his clients, There is nothing wrong about that. 

MR. GREEN: Your Honor; I was under the impression that when a witness 
was testifying on direct examination and the Judge declared a recess, that 
nobody could discuss any of the facts of the case with her. (52) 

THE COURT: Do you think I could prohibit you from talking to your 
client during a recess. 

MR. GREEN: Not to a defendant, your Honor, but I feel] to a witness this 
may not be done. 

THE COURT: Oh, no. He has a perfect right to call attention to any 

iscrepancies in the testimony and ask her to refresh her recollection. There 
is nothing wrong about that. You can bring it out if you want to. If you 
think there is any point in it you have a right to bring it out but there 
is certainly nothing wrong in it. 

MR. GREEN: Well, your Honor, -- 

THE COURT: He certainly isn't foreclosed from talking with his witnesses 
at any time pointing out any inconsistencies which are apparent. 

There is nothing wrong about that as long as he is not trying to 
influence her testimony. 

MR. GREEN: Perhaps I am mistaken in this way about it and I have done 
some reading on it since we adjourned yesterday and one of the cases is the 
case of Davenport vs. District of Columbia. 

Now, there is a Supreme Court case but my notes are back on my desk. 

THE COURT: You mean which says that the Assistant United States Attorney 
has no right to talk to -- 

MR. GREEN: It says that in the Davenport case, your Honor, in the (52) 
ruling of the court -- 

THE COURT: No. The only problem we have now is: Does it say that an 


Assistant United States Attorney has no right to talk to ea witness? 
MR. GREEN: No, it does not. 








THE COURT: Well, if it doesn't say that there is no use in citing (52) 
the case because thet is the only thing we are involved with here. 

MR. GREEN: It does cite this one point: That if a iteune is excluded 
from a courtroom such as the officer -- 

THE COURT: That is not what we are talking about now. We are talking 
about whether the Assistant United States Attorney had a right to talk to 
the witness. That is what we are talking about now. | 

There is no use in citing a case that isn't in point or that doesn't 
involve what we are talking about. Now, of course, if a witness talks to 
people who are excluded from the courtroom that is another proposition. 

MR. GREEN: Well, -- | 

THE COURT: She denied that. We are talking now about’ her conversation 
with the Assistant United States Attorney 

MR. GREEN: All right, sir. 

MR. ASMAN: Your Honor, I would like to state something for the (53) 
record if I may. You recall that I said in my opening anton that she had 
gone to the store and she testified that she had gone to the zoo. 

Well, of course, when a prosecutor or any lawyer — that he knows 
there is a discrepancy, and so I asked her about it. | 

THE COURT: Of course, He has as mich right to talk ‘ his client as 
you have to yours. You can't exclude one or the other. : 

CROSS-EXAMINATION (Resumed) : (55) 
BY MR. IANNI: 

Q Was there a mirror in this apartment? 

9 Yes. : (56) 

Q And could you tell us where it was located? 

Where was it located in respect to the chest which you described on 
direct examination on which the bottle of perfume was located? 

A It was a mirror to the left of the french doors on entering the 
apartment. 

Q To the left of the french doors, that would be? 

That is correct. 

And where was the chest? 

To the right on entering the apartment. No, sir. 
To the right of the french doors? : 
That is correct. 


Now, were there any other bottles of perfume on the chest? 


> oO PP oO PP Oo Pp 


No. 
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Did you have any other cosmetics there? (56) 


Yes. 

Were there quite a few or approximately how many if you can recsli? 
I would say approximately three or four. 

On. <= 

On each side of the chest. 

Q These other items that were on the chest alcng with the bottle of 
perfume, were they of the epproximate value of the bottle of perfume? (57) 
A Well, as far as value, I guess some of them were of more value. 

Q And how soon after you had discovered that your apartment had been 
broken into did you take an inventory to find out just what was missing? 
A I would say approximately four or five minutes. 
Q Four or five minutes. 
Well, what, if anything, did you know was missing immediately? 
A I didn't know anything was missing immediately because I, I was 
only interested in calling the police. 
Q Well, then when was the first time after you called the police 
that you actually took an inventory to find out what, if anything, was missing? 
A As soon es I called the police and I got back to the apartment I 
looked to see what was missing. 
Q That was -~ if I can kind of straighten this up: 
After you called the police you waited for the police at the phone. 
Is that not correct? 
No. 
You did not? 


No. 


I went back to my apartment 


A 
Q 
A 
Q What -- after you called the police what did you do? 
A 
Q 


And then how long was it to when the police came? 
Did they come to your apartment? 
A Yes. 
And how long was that after you had called them? 
I couldn't be certain. It's just a matter of minutes. 
Just a matter of minutes. And was it during that matter of minutes 
that you took an inventory to see what was missing? 
A Yes. 


Q And at that time did you know that your watch and perfume were missing? 


A Yes. 
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Q 





And you knew that that's all was missing at that time (58) 


or possioly youthought et that time there wes something else missing? 


A 


a) 


Well, I wasn't sure. I just made a quick check. 


Well, in your mind at that time would -- did you think there wae 


more missing than what you now find was missing? 


A 


a) 


A 


No. As far as I knew that was all that was missing. 
And is that what you told the officers when they arrived? 


Yes. 


MR. IANNI: I have nothing further, your Honor. 


MR. ASMAN: I have one or two more questions, if the Court please. 
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REDIRECT EXAMINATION 
BY MR. ASMAN: 
Mrs. Sweeney, where do you work? 
The telephone company. 
In what capacity? 
Telephone operator, long distance. 


Do you recall whether or not the defendant Shore was carrying 


@ purse when she came out of the apartment or out of the house? 


A 


O 


A 
9) 
A 
Q 


Yes. 

Do you recsll what kind of a purse it was? 
No. 

Could you describe it? 

No, I don’t remember. 

What color was it? 

I don't remember. 


Was it on a strap or a shoulder or do you remember how she was 


carrying it? 


A 


Q 


I only know she had it in her hand. I don't know other than that. 


Was anyone at home when you returned? Was anyone in the building 


that you know? 


A 


Q 
A 
Q 
A 


Well, you mean at the time, immediately upon returning? (60) 
Yes. When you got back and when you saw the two of them there? 

I don't know. I was merely going by what the defendent said. 

Well, what was that? : 


Well, she made the comment to me or words to that effect that 


was anyone home, and I said, "I don’t know; I have been out all afternoon". 
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Q Well, then you didn't see anyone there. 

Is that correct? 

A No, I didn’t see enyone. 

ROY D. GRIFFIN (61) 
DIRECT EXAMINATION (62) 
BY MR. ASMAN: 

Q State your full name, please, Officer, and your duty assignment. 

A Full name is Roy D. Griffin, Private, Metropolitan Police Depart- 
ment, assigned to No. 10 Precinct. 

Q Were you so assigned on the 23rd of September, 1956? 

A That is correct. I was assigned to Scout 102 with Private J. M. 
Groomes, who is now with the White House Police. 

9) Did you, Officer Griffin, have occasion to arrest the two 
defendants, Shore and Ford, on thet date? 

A I did. 

9 Will you state the circumstances leading up to the arrest, Officer? 

£ About 5:45 p.m. on Sunday afternoon, September 23rd, while 
patrolling north on Mount Pleasant Street Officer Groomes and myself 
received a radio call fer a housebreaking. That report was at 1813 Kenyon 
Street, Northwest. 

We went to that address, It was approximately four biocks from there. 
We went there; met the lady at the front door who identified herself as 
Mrs. Edna M. Sweeney. She told us that her apartment had been broken into. 

Q Well, without telling or mentioning hearsay as to what she (63) 
said as a result of what she said, Officer, what did you do? 

A Well, we conducted an investigation of ea housebreaking; walked 
inside the front door of that address. It was a three~story brick-row house. 
She had the first apartment on the right as we entered the front door. 

Thet apartment has french doors, solid glass panes on either one with 
wood seperating the gless. On the right door the center pane next to the 
lock was broken. 

We went inside, saw that the apartment had been ransacked, come out, 
and found a suitcase behind the front door approximately six to eight 


feet from the french doors packed with clothing. Mrs. Sweeney told us at the 
time that there was perfume missing from a dresser from inside the apartment 
and a Perfecto yellow metal wrist watch with a yellow metal stretch band with 


two dial rubies set on the face of that watch. 
Q Then what? 








A She steted to us that she met two -- : (63) 
2 Without suggesting all that she said, if you please, Officer -- 

A All right. 

Q -- just indicate your actual investigation. 


A After being informed that she had met two subjects leaving this 
building -- 


Q Well, before you get to that, Officer, did you make any (64) 
other investigation of the premises immediately? 

In other words, did you look around for other property or did you 
immediately pursue something else? 

A Well, after, after we saw that the apartment was ransacked and 
the property behind the front door and there was other property missing, 
then we went in pursuit of two people which the complainant had met leaving 
the front entrance to this apartment building, apartment house. 

Approximately two and a half blocks awey in a restaurant, the Loop 
Restaurant, at Mount Pleasant and Lamont Streets, we observed two -- the 
two defendents, the defendants sitting here. 

9 Is that Northwest Washington? 

A Northwest “Washington, yes, sir, northeast corner. 

The defendants were sitting at e booth on the right side of the 
restaurant as you enter the front door. Both subjects were drinking beer 
from a glass. | 

Q Were they sitting on the side or -- 

A They were not. They were sitting across from one another at a 
double booth. | 

Q Then what, Officer? 

A We approached the two subjects, after the complainant had identified 
these two subjects as the two people she had met leaving the premises (65) 
as she entered. She acknowledged the fact that she had made -- mentioned to 
the lady suspect here that her apartment was broken into. The lady acknowledged 
the fact that it looked that way to her. 

They departed; went in and asked the two subjects to ons outside if 
they would. They come outside; confronted them with the housebreaking. They 
acknowledged the fact that she had been in the house. | 

The iady identified herself as Mrs. Shore; stated she had been there 
with a friend, Mr. Ford. Mrs. Shore went there for the purpose of seeing her 


daughter who lived on the third floor of that same building. She stated her 


daughter was not home and they were leaving. 
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She said she met the complainent as she was at the front door. (65) 
We were standing on the sidewalk at this time in front of the Loop 


Restaurant and I asked, then asked Mrs. Shore if she had any perfume on 





her or in her purse. She stated she did. 
= I asked her if I could see it. At this she handed me a handbag. I 
opened this handbag and inside it was a small glass bottle which contained 
& quarter of a bottle of Channel No. 5 perfume. 
2 sefore you go on, Officer, I show you what has been marked as 
Government's Exhibit No. 2. 
ra A That is the bottle. 
. Qo How do you identify it, Officer? (66) 

A It has my initials across the face of the label. 

9 When did you put them on? 

é I put them on shortly after their arrest in No. 10 Precinct while 
making the report for court. I esked Mrs. Shore where she obtained the 
bottle of perfume. She said she obtained that bottle of perfume in Florida. 

I turned to the complainant, asked her if she could identify the bottle. 
She ssid thet was her bottle removed from her dresser in the housebreaking. 
> I turned back to Mrs. Shore, who was in the presence of the complainant, 

and she said she got the bottie from the complainant's dresser in her 
apartment. 
> Ane I esked her if she did not know at that time that what that would 
be, that that wes considered housebreaking. She said she did not. 
THE COURT: She admitted getting it from the -- 
» THE WITNESS: She admitted getting it from the apartment from the dresser. 


And I asked her at the time if she recognized the fact that that would be 





considered housebreaking in the District. 
» She said she did not. She said if she had a bottle on her dresser and 
anyone wanted it she could come in and get it. She does not consider that 
housebreaking. 
> BY MR. ASMAN: (67) 

Q Was this on the street? 

A This was on the street in front of the Loop Restaurant on the side- | 
watk. I turned to Mr. Ford and asked him if he had any property from the 
apartment. He said not. 

I turned to the Loop Restaurant and in the booth on the seat alongside 


of where Mr. Ford had been sitting the yellow metal wrist watch with the 


yellow metal band with the two rubies on the face was found on the seat. 





a) I show you, Officer whet has been marked as Government's (67) 
Exhibit No. 1 and ask if you can identify thet? 

A That is the watch that was found on the seat alongside of where 
Mr. Ford had been sitting. 

a) And then what, Officer? 

4 I brought the watch outside and asked Mr. Ford if he had seen 
this wetch, if he had any knowledge as to how that was oa the seat alongside 
of him. 

He said he did not. He denied knowing it was on She weet with them 
He said probably somebody had left it on the sest earlies, sitting in the 
seat before him. I turned to the complainant, Mrs. senehers She identified 
the watch ss hers. 5 

At this time I took the complainant, Mrs. Sweeney, the two subjects, 
to No. 10 Precinct. At No. 10 Precinct I made up the usiel police reports 
on the case, charging the two subjects with housebreaking and larceny. (68) 

Q Now, did you question them further, Officer? 

A I questioned them at the precinct in regards to the housebreaking. 
Mrs. Shore steted that she went up to her daughter's apartment on the 
third floor. She said Mr. Ford did not go. 

Said she went up to see if her daughter was home; her daughter was not 
home. She returned back downstairs. She and Mr. Ford left. 

2 £11 right. And then whet, Officer? 

A Then she told me the seconi time that she did meet the complainant 
leaving the front door of the apartment house as she came oa Agein efter 
being questioned about the bottle of perfume she stated she did take the 
bottle of perfume but she did not consider that housebreaking. 

Q Now, what about the other defendant, the jJefendant Ford? 

A 4t the precinct Mr. Ford denied any part of the wads or the 
perfume. He acknowledged the fact that Mrs. Shore had been in the apartment 
but seid he did not enter the apartment himself. : 

2 Well, what about the watch? What happened at the precinct 
concerning the watch? 3 

A At the precinct while making the reports it was necessary after I 
make any statement of facts for court for me to obtain two statements (69% 


of facts for each subject; made a total of four, the statement of facts 


for lineus. 





I had to leave my typewriter, walk half way across a room, squad (69) 
room, to a cabinet. While doing so, the watch and the -- 

MR. IANNI: Can we determine, your Honor, if either one of doth of the 
defendants were present at this time? 

THE COURT: Surely. 

THE WITNESS: Both parties were present at this time. They were sitting 
as I em sitting now. They were sitting to my right approximately three 
feet from me, The property was to right, immediately to the right of a 
typewriter, sitting in front of me as I am sitting now, 

I got up from this position, went to a position straight ahead of me 
half way across the room to a cabinet obteined two statements of fact for 
court -= for lineup for the lady complainant -- the lady defendant, and 
two statements of fact for lineup for the man defendant. 

Upon my return to the teble the watch was missing. I asked both subjects 
at the time if either of the two had seen the watch. The watch was circled 
around the bottle of perfume in a manner similar to that (indicating’. 

Tne lady says she had not seen the watch. The gentleman stated he ha2 not 
seen the watch. I asked them again if either one had seen the watch or 
«new where the wetch was. They states that they did not. (70) 

£ short search for the watch revealed the watch had been thrown 
underneeth a filing cabinet at the end of the table, Before getting the 
waten from underneath the filing cabinet I asked both complainants -- both 
4efendants if either had seen the watch. They stated no. 

4% this time Mr. Ford stated, "If you have no evidence you can't 
charge me". At that time I reached underneath the cabinet, took the watch 
from underneath it, brought it back to the table and put it down alongside 
the typevriter and continued making my forms. 

BY MR. SSMEN: 
Did you have any conversation with him as to how the wetch got 
under the cabinet? 

A He knew -- he knew -- he did not 'mow how the watch got there 
whatsoever. 

Q Now, concerning the defendant Ford, Officer, to sum up, did the 
defendant Ford, did he or did he not ever admit that he had gone in the 
apartment? 

A He edmitted going to the apartment but not -- 


Q I eam talking now about Mrs. Sweeney's apartment ~- not the 


building -- I am talking about the apartment itself. 





A He edmitted going to the apartment but did not admit going (70. 
into the door of the spartment. | 

OQ Now, as to the defendant Shore, did she or did she not admit (73) 
being in the ectuel apartment, that is in Mrs. Sweeney's apartment? 

4 Mrs. Sveeney -- Mrs. Shore admitted going into Mrs, Sweeney's 
apartment and removing this bottle of perfume from a dresser to the right 
of the french doors as you go into the apartment. | 

" Now, are you certain, Officer, that when she said this thet Mrs. 
Sweeney overheard her? 

Pa She did overhear it. Mrs. Sweeney heari it. I am sure. I will say -~+ 

MR. IANNI: I object, your Honor. I don't think he can tell what Mrs. 
Syveeney heard. | 

THE COURT: No, I don't think so. 

TRE “ITNESS: I will say that Mrs. Sweeney was in our peeaunda at the 
time that statement was made. 

BY MR. ASMAN: 


Q Were there other people on the sidewalk? 


f Officer Groomes wes there and Officer Brown, the officer on the 


best, was there 2t the time. 
= Were there any bystanders? 
There were not. 
Dii you go back to the apartment after you had arrested the 
ts, Officer? 

A I did not. Mrs. Sweeney, the complainant, ‘ss returned to the 
apartment. The only occasion I had to go back to the apartment was to issue 
@ summons to the complainant to appear in court. (72° 

CROSS~-EXAMINATION : (73 
BY MR. IANNI: 
0 Officer, after you and your fellow officer got to 1213 Kenyon Street, 


Northvest, was the compleinant waiting outside? 


4 The complainant was waiting in the front door of the apartment 


And was she inside the apartment, inside — 
. She was inside of the apartment building door, just outside of 
her apartment door; approximately six feet from her apartment door. (74) 


0 fnd did you have to knock to -— 





A TI @id not. (74) 

o Was the door opened? 

4 The door was opened. She was standing inside of the wood door, 
between the wood door and the screen door on the front of the apertment house. 

oO Did she at that time tell]. you what, if anything, was missing? 

A She told me at that time she had several items missing. After she 
found -- after we found the suitcase behind the front door there was still 
@ yellow metal Perfecto wrist watch with a yello.; metal band and a bottle 
of perfume missing. 

ie} Whet did she tell you she was missing when she first talked 
with you? 

A “hen she first talked to me the first thing she mentioned missing 
was an electric tron and she mentioned some clothing, 28 coat, several other 
clothing iters. 

fnd after the suitcase vas found there was still these two items in 
front of me missing. 

‘: On this first occasion did she tell you her radio was missing? 

FS I ign't recell whether she said the radio was missing or moved, 
but the radio wes mentioned. The electric iron though vas the first (75) 
iter. she did mention. 

Q Nov, before you arrested the defendant then you knew what was missing. 

Is that correct? 

A That. is correct. 

a) Now, <= 

THE COURT: Well, you might explain, Officer, how you happened to charge 
in the complaint these other items other than the wrist watch and the perfume. 

THE WITNESS: éfter presenting the case in court with the name, with 
the list of items thet were removed from her premises into the hallway of 
the apartment house, then those items were listed as subjects removed in the 
housebreaking also. 

THE COURT: I see. Even though they were still there in the immediate 
premises you listed them because they had been moved to -- 

THE WITNESS: Moved from her premises into the hallway. 

THE COURT: I see. All right. Ge ahead. 

BY MR. IANNI: 
Q Now, Officer, when you first asked the defendant Shore about the 


perfume what did she say? 
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A She stated, yes, she did have a bottle in her purse. (75) 

Q énd on direct examination you said something about Florida. (76) 

Just what was that? 

A She handed me her purse. I removed this bottle of perfume from 
her purse and asked her where she obtained the bottle. She said she obtained 
that bottle of perfume - "So what?" was the answer. 

. You are positive that is the statement she made? 

£ I am positive. 

a Now, when you subsequently got her back at the ae and you 
were typing up the reports how were the two items on the desk on which you 
ware typing them up? : 

A The bottle of perfume was sitting directly to the right of a 
typewriter. The watch was circled around the bottle of = in a similar 
menner to thet (indicating). i 

Q Now, at any time during this entire period did there come an 
occasion that the defendant Shore ieft? | 

4 Left my -- 

Q Your presence? 

A Mrs. Shore left to use the bathroom. She was taken to the bathroom 
by @ precinct detective Glassow; returned to my presence in the room. 

a No, was that prior to or after the missing of the watch? 

That was before the watch was stolen or removed. 

2 Now, after the vatch was missing was the bottle of perfume 77) 
Still there? 

A The bottle of perfume was still there. 

Q And at all times during this entire investigation you hai no 
cause to feel that anything other then these two articles were missing from 
this particular apartment. 

Is that not correct? 

A 4fter the beg had been removed in the hallway I haa no reason 
to believe other than these two articles were missing from the apartment. 

Qa And that was only a period of about five minutes after this alleged 
crime was reported to you, isn't that correct, or a very short time thereafter? 

A Approximately twenty minutes altogether, in peu, Pipes. 

} Now, you stated also that the defendant Shore is front of the 


restaurant stated to you where she had got the perfume. 


Is that not correct? 








A 
Q 
A 


That is correct. (77) 


And what at that time did she tell you? 


She stated to me that she had obtained this bottle of perfume 


in Florida, and at the time she answered me with that answer, she said, 


"So what?" She ended her statement with "So what?". 


‘al 


“e 


A 


Well, what +- subsequent to that what did she tell you? (7 


I asked Mrs. Shore on the Sidewalk es she left the restaurant 


to come to the scout car parked directly in front of the restaurant, I 


asked her if she had a bottle of perfume in her purse. 


She steted, yes, 


9 


8) 


Well, but then after this didn't she tell you where she had gotten 


this bottle of perfume? 


b 
i) 
4 
a dresser 
a 
apartment 
f 
apartment 
move into 
Q 


a 


A 


She stated -- 

Right there on the sidewalk? 

Yes. She stated she had removed that bottle of perfume from a 
inside of Mrs. Sweeney's apartment. 

Nov, did she tell you what, if anything, she went into that 
for? 

She told me that she thought the apartment was vacant. If the 
was vacant she wanted to see it; she had an idea that she may 
that apartment. 

And did she tell you why she wanted to move there? 


She -- her daughter, I think, she at the time -- I am sure she 


said at the time her daughter was expecting a child and she would be close 


te her daughter. 


Qa 


~ 


Now, Officer, the bag which had been removed to the hall, did 


you ever have occasion to have it fingerprinted? 


r: 
ves a beg 


4 


I did not. It is a leather bag. It would be hard to get -- or it 


that would be hard to get fingerprints from. (79) 


So you don't know whether or not either Mrs. Shore or Mr. Ford 


ever had this particular bag in their hand or not. 


Is that correct? 


A 


I cannot say that they had the bag in their hands. 


MR. IANNI: I have nothing further, your Honor. 


CROSS-~EXAMINATION 


BY MR. GREEN: 


oT 





Q Now, Officer, you stated that the watch was found on a (79) 
Seat beside Mr. Ford or where Mr. Ford had been sitting. 
A That is correct. 


2 Mr. Ford was not sitting there at the time the: watch was found, 


wes he? 

A Mr. Ford had been removed from the restaurant to the sidewalk. 

a) And then the watch was recovered from the seat? 

A On the seat alongside of where he was sitting. 

fy Was this a booth in the restaurant, Officer? | 

f It is a booth approximately located siceeintentRty in the center 
of the south side of the restaurant. 

Y Nov, Officer, which side of the booth was Mr. Ford sitting on? 

A We can place this as the booth. Mr. Ford wes sitting on this 
Side. Mrs. -~ I mean, Mr. Ford was sitting on this side. Mrs. Shore was 
sitting on the opposite side. Mr. Ford was facing the door which -- (20) 
on 2 westerly direction. Mrs. Ford was facing east toward the back of the 


restaurant or tovard the bar in the restaurant. 


9 


Mr. Ford did deny to you any knowledge about the perfume or any 
tmowledge about the vatch. ; 

Isn't that so? 

& He cenied the vatch. 

‘) He denied the 'vatch. 

Now, would it be possible for someone sitting opposite Mr. Ford to 
have reached over and put the watch in the position beside Mr. Ford. 

A I would say it would not be possible. 

a) What is the distance, Officer? 

4 The booth -- the table is approximately to or tvo and a half 
feet wide. And it is a regular booth. And ea person would —_ to get up and 
lean over in order to drep it on the seat. 

Q Well, this could have been done before you Siesta the restaurant, 
couldn't it? 

A It could have been done but it could not have been done without 
his kmowing something had been put on the seat beside him. 

Q Do you know -- you veren't in the restaurant through the whole 
period of time? 3 


A JT was not. 
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9 That Mr. and Mrs. -- that Mrs. Shore was there and Mr. (81) 
Ford was there, were you? 

4 I was not. 

Q You doen't know for certain then that they occupied the same 
seats in which you saw them vhen they came into the restaurant, do you? 

f Yes. Mr. Ford stated to me the booth was empty; they went to that 
booth and sat down, He also stated at this time that the watch could have 
been left by a party earlier, but the watch was identified in front of 
Mr. Ford by Mrs. Sweeney as her property removed in the housekeeping. 

Q I believe you said that the defendant Ford denied being in the 
apartment of Mrs. Sweeney. 

A That is right. 

oO fnd that -- did Mr. Ford tell you that he had gone with Mrs. Shore 
to visit Mrs. Shore's grandchild? 

A Mr. For? told me that he had accompanied Mrs. Shore to 1813 
Kenyon Street to see her daughter but did not go to the daughter's apartment. 

a) fnd I believe you testified that Mr. Ford denied ever having 
been in Mrs. Sveeney's spertment? 

A Mr. Ford stated that he did not go in the apartment when Mrs. 


Shore went into the apartment. 





Q Did he say that he had gone into the apartment at any time, Officer? 


A He did not. (82° 

Q In other words, he denied ever being in the apartment of Mrs. 
Sveency? 

A That is correct. 


a) Now, isn't it a fact, Officer, that Mrs. Shore told you that she 
had been into the apartment and Mr. Ford had not been into Mrs. Sweeney's 
apartment? 

A She did. At the precinct Mrs. Shore stated to me that she went into 
the apartment and removed the bottle of perfume from a dresser. 

And she stated Mr. Ford at no time went into the apartment. 

MR. GREEN: I have no further cutaticies 

MR. IANNI: I have nothing further. 

MR. ASMAN: I have one question. 

REDIRECT EXAMINATION 


BY MR. ASMAN: 
Q Officer, did you ever see the bag of -- containing the iron and 


redio sitting in a chair? 


A There was a suitcase outside of the indetnend ocaed by 
Mrs. Sweeney behind the front door of the apartment building. 

In the apartment of Mrs. Sweeney was another bag whieh contained 
several items. One of those items wes the iron. : 

® Whst kind of a bag was it? Did you see it there? 

i It was a shopping bag, what is classified as e@ shopping bag. 
It had two straps to it but it was of cloth materia’. 3 

A) fnd were there more then -- was there more then one item in that 
bag, Officer? 

Yes, it was several items in that bag. 
Do you remember what they ‘vere? 

f I do not. The iron was in there. I do recall the iron was in the bag. 

MR. ASMSN: I have no further questions, your Honor. 

THE COURT: All right. 

(Thereupon the witness retired from the witness stand.) 

THE COURT: Well, I think we will -- 

MR. FSMAN: The Government rests. 

MR. IANNI: As I understend it, the Government has rested and at (85) 
this time on behe!f of the defendant Shore I move for a judgment of (86) 
ecouittal. 

THE COURT: Denied. 

You went to meke the same motion? 

MR: GREEN: I wish to make the same motion. I feel in this case --' 
may I argue it briefly? 

THE COURT: Surely. 

MR. GREEN: I fee? in this case by the Government's che testimony there 
has been no showing whatsoever that the defendant Ford vas ever in this 


apartment. 
In the first place, Officer Griffin testified that the defendants 


had gone up to the apartment or by the apartment -- I don't remember the 
exact language but he would have to be by the apartment to go up the stairs. 
When Mrs. Shore talked at the end or made her admission in the police 
precinct shortly after the arrests she said that she hed gone in the 
apartment herself. Now, the defendant, Mr. Ford had never been in the 
apartment whatsoever. The bottle of perfume was recovered from the handbag 


of Mrs. Shore and there was some question as far as the watch is concerned, 


just the wetch being found alongside of him. 








So under these circumstances, your Honor, I don't feel that the (86) 
Government has made out a sufficient case to send this case to the jury. 

THE COURT: Oh, I think so. It isn't necessary, of course, that he (€&7) 
should have been in the apartment. He couid have aided and abetted in it 
without actually going in the apartment. I think the circumstances of his 
being there with her and finding the watch in the position it vas, thet at 
Jeast the jury can find circumstantially that he had possession of the watch 
which was recently stolen property. 

It trould present a prima facie situation. I will deny the motion. 


DIRECT EXAMINATION 


BY MR. IANNI: 
a) Will you state your name, please? 
A Valtza Shore. 
iy Now, I want you to speal up so everyone can hear you. 


A Valtza Shore. 

Q Where do you live, Mrs. Shore? 

f 1215 L Street, Northwest. 

8) Now, do you mow vho, if anybody, lives at the premises of 1813 


Kenyon Street, Northvest? 





> A My daughter, Dorothy “VYinestein. 
- 0 Does anyone else live there that you have later come to lnow? 
A Mrs. Sweeney, yes. 
° 0 Now, calling your attention to September the 23rd -- well, let's 
: start before that. 
Do you know the defendant in this case, the other defendant in this 
» case, Mr. Ford? 
44 Af Yes, I do. (89) 
E ip) And how long have you known him? 
» S Wel?, I am not sure but I think, 195°. 
* te) Now, when prior to September the 22nd had you seen Ford last? 
id f Well, it had been quite a while because ve had moved to Maryland 
» and I had no occasion to come to Washington. My daughter lived there vith 


me in Maryland. 


) Now, did you see him on September 22nd? 
A Yes. 
QO And where was that? 
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A It wes on -- near Thirteenth and L, near where I live. (69) 

9) And what, if anything, did the two of you talk about? 

A My daughter and my having a grandbaby and expecting another one. 
She is a month old today, by the way. 

Q Now, at that meeting on September the 22nd, did you agree to meet 
One another some other time? ! 

A Yes. Mr. Ford said that he was going in town to buy some work 
clothes. So I invited him to my house the next day to go with me to see my 
grandson and my daughter. : 


Q And what day of the week, if you recall, was the next day? 


A When I saw him was on Saturday and he came to my house on (90) 
Sunday.. 

‘®) Now, ‘hen did he come to your house on the 2268? 

A Oh. I would say around noon or later. 


Q Now, -rhat, if anything, happened at that time? 

~ A Wetl, he and my husband! hdd some drinks. 
9) Did anything else happen after that? 
A Well, the two of them vent up to a restaurant up: the street. There 
was @ ballgame on or ‘vas going to be on during the sitemen and I joined 
them, I would say, around 4:30 in the afternoon. 

Q Now, did there come 2a time that either of the Pelee of you or 
less of you went any place? : 

A Ch, Mr. Ford and I went to the corner of -- weil in the vicinity 
wf Eleventh and L and got a cab and went to my Raudrtinnte, 

a) Now, where do you live? 3 

A L Street, 1215. 

Q Now, where did your husband go at that time? 

A Oh. he stayed there. 

q He stayed at the restaurent 

A Because he had met some friends from Carolina that he knew. He 
talked to them. ; 

n And then where did you and the defendant Ford go? 

4 To my daughter's apartment. : 

9 Now, did you invite yeur husband to go with you? 7 

A Yes, but he wanted to drink some more beer and my daughter (91) 


doesn't drinl and so he just stayed. 
a All right. Now, then whet, if enything, happened when you arrived at 


at your daughter's place? 
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A Yell, the landlady is quite oid and she is an invalid. (91) 
She lives on the second floor and my daughter lives on the third floor. So 
wien I ring the bell I always ring three times so the landlady will know 
it isn't for her and my daughter comes down and opens the door for her. 

Well, about on my second ring a lady opened the door for us. So we went 
in and when we vent in there wes glass on the floor. Well, I had gotten 
my grandson, I would say, a truck about this long and he has one of these 
heavy strollers. 

It is a combination now where they have the table; you can divide it 
and it makes a big stroller and a table or a highchair. She leaves the 
strolter downstairs and the truck because they have winding steps. You go 
like this and then you turn and all but you can look down. 

Well, she's always left the truck and all in the hall or e?se she will 
take it on the sidewalk when the weather is nice. When we walked in there 
wes Mrs. Sveeney's apartment. Of course, didn't *now her name then. The 
coor was open -- 

2 Keep your voice up so they all can hear you. 

A I am sorry. I have had this sore throat for veers. I am 
very sorry. 

But there was giass on the floor in the hall. So I said to Mr. Ford 
it looxs as though Stenley -- that is my grandson's name -- has had a wreck. 
So Mr. Ford says, "Is this where your daughter lives?" 

I said, "No, she is on the third floor". So we went up to the third floor. 

a) Now, at that time did you enter the apartment on the first floor? 

A Oh, no. No. 

0 And did you -- had you ever seen the lady who had let you in? 

A No. 

C Now, proceed after that. 

A So then we went to the third floor. Well, of course my daughter 
has the whole third floor. It is always open. So I went in and we sst 
down and I showed Mr. Ford some pictures of my son-in-law and the new 
pictures of my baby, or, I say "my baby” -- my grandbaby and a picture-of 
my daughter which was made since he had seen her. 

So we were going to wait because I lmew it was -- my grandson eats at 
six. So I knew wherever she was that she would be home by six o'clock to 


feed him because he takes a nap right after that. 











But Mr. Ford said he was hungry, and I said, "Well, I will wait (92) 
and see if she is going to be in in a few minutes". : 

QO Keep your voice up. 

A I am very sorry. I asked Mrs. Sherry -- I cheat ac name is -- 
Just what time -- because my daughter always told her where she was going 
in case she needed her or if she needed groceries or something when they 
and her husband did go out. . 

I said she would know where my daughter is. So I knocked. I received 
no answer. Well, knowing that the door downstairs was open, somebody must 
be there, because at all times before, the front apartment was closed. And 
as & rule, the landiady was home. 

So I knocked on her door, Of course, I didn't know it was a "she" or 
a "he" at the time. I received no answer. 

9) This was the apartment on the first floor? 

A Yes. Now thet I know now that it belongs to Mrs. Sweeney. So I 
had one of these crazy -- the ladies will understand -- pill boxes that set 
up high. I would have it on now but it is a Navy hat and my mother-in-law 
has a new Navy coat and she borrowed it. She is wearing it. 

So I put my hesd around the door to see is there any one home. My 
hat rolied into the apartment. I got no answer. And I was going to (94. 
get my hat. 4nd just as Mrs. Sweeney has told the Court and, the jury, her 
apartment was in disorder. 

Well, it seemed to me that someone was either moving in or out. So I 
thought well, I would like to talk to this person if the apartment is vacant, 
I would like to have -- you know, so I could be near my heute and help 
take care of her because she isn't well. , 

So then I walked over to the chest to put my hat on. There was no mirror 
in front of the chest, but I did see this perfume and she had other perfumes 
there, full buttles, and my daughter has a large selection. 1 have, too. No 
intention whatever of keeping Mrs. Sweeney's perfume, just “ I told the 
officer. 7 

Andi a11 women know, you go into some place the firat-thing you do you 
take off your gloves and your hat and if there is perfume there you are going 
to put it on regardless of how much you have on already. , 

So Mr. Ford called down, "Do you know what time your daughter will return?" 


So with my hat under my arms, still putting on the perfume, I went back 


upstairs; opened my bag to get a cigarette and get my comb so I could (94) 
my heir and put my hat back on. I put the perfume in and I said I will 
return that as we go down. 

I said we will wait a while longer and she will fix you something. (95) 
He said, "No, I haven't seen her for, oh, so long, I wouldn't ask her to 
do that. Let's go to the drug store”, 

I said, "No, I know of a restaurant up the street that has delicious 
sandwiches". So we had a glass of beer in front of us -- no, no, wait a 
minute. 

As we go out the door -- of course, you couldn't see this as you came 
in ~- but as we were going out there is a suitcase on the side of the door 
and a watch there. And I would have brought it with me -- my daughter's 
watch -- this morning to show you how much it looks like Mrs. Sweeney's. 

So I, thinking my -- I think grandson is going to be a watchmaker, I 
don't Imow. “Ye have to keep watches and clocks away from him. They 
fascinate him. Thinking it was my daughter's, we took it with us. I cannot 
wear a watch or braclets. I don't know why. I, I didn't put the watch on. 

The officer told you Mr. Ford sit on this side; I sat on this side. 
And here is the recordplayer and here is a napkin -- 

(a) Well, first, before you get to the restaurant, did you meet 
anybody at the door going out? 

4 Oh, yes. Mrs. Sweeney. 

Q And whom was that? 

A Mrs. Sweeney. 

Q Now, what, if anything, did Mrs. Sweeney say at that time? (96) 

A Well, Mr. Ford was opening the door as Miss Sweeney was putting 
her key in. So he opened it for her and stepped on the porch. So I said, 
"Jait just a minute. I will find out just where Dorothy Jean is”. 

So I walked back in So I said, "Do you know Mrs. Winestein?" And she 
said, "No, I don't believe I do". So she said, "Gh, my goodness" She put 
her hand up; she said, "Somebody has broken into my house and taken my 
radio. What shall I do?” 

I said, "When did this happen?" She said, "Well, while I was out this 
afternoon. What shall I do?" I said, "Well, call the police immediately". 

So then I asked her where the landlady was and she said she didn't 
know. So she said, "Let me get to a telephone real fast", I said, "Well, 


~ hope you find your radio" and we left, with the intentions of coming back 
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at six o'clock because I knew my daughter would be there at that time. (96) 
Q After you left there where did you go? 
A To a restaurant on, I think you call it Mount Pleasant Avenue. 
0 How far is that from your daughter's apartment?: | 
A Oh, approximately two blocks, | 
Now, what, if anything, happened at the restaurant? 
The police came in and arrested us. | 
Well, what happened when the police came in, if enything? 
Well, -- 
Well, let me -- let me put it this way: 


Did the police ask you anything about the eddress of 1813 Kenyon Place? 


A No. 

9 Well, what, if anything, did they ask you? 

A In the restaurant? Nothing. 

ay Well, was there a time that you left the restaurant? 


B You mean in front? 


my Yes. Was there a time when you left the restaurant with the police? 


ry (There was no audible response. ) 
Q When you were in the restaurant did the police able you to come 
“with us"? , 

A (The witness nodded affirmatively.) 

0 All right. Did you go with them? 

I) Certainly. 

f) Now, and where did you go to? 

A Some station. 

Q I beg your pardon? 
A police station. (98) 
Well, did anything happen before you got to the police station? 
Did they ask you any questions? | 
(The witness nodded affirmatively.) 
Where was that? 


I don't know whether it was outside the car or after we got in the 


All right. Now, what, if anything, did they ask you at this time? 
Well, the big policeman -~ 
Is that the officer Griffin who testified here? 


(The witness nodded affirmatively.) 





All right. 
Asked me did I have a bottle of perfume. 
And what did you tell him? 
I said, yes. 
And did he ask you what you were doing with it? 
No. He said, where did I get it. 
And then what did you tell him? 
A Well, he said that I said, "I got it in Florida; so what?" Now, 
is what he said. 
Q No, no. I want you to tell us what you said at that time. Never 
whet the officer testified to. 
Just whet did you say at that time, if anything? 
A I must have said what he said, I guess. But I didn't mean (99) 
that way. Because I meant I had used that brand of perfume in Florida. 
But then he asked -- 
Q Now, what, if anything, was said about Florida at that particular 
time? Was anything said about Florida? 
4 (The witness nodded affirmetively. ) 
p And‘ what? 
A That I had used that perfume in Florida. So then he asked me -- 
A Did you ever tell the officer that you had gotten that bottle of 
perfume in Fiorida? 
A No. He asked me did I remove that from Mrs. Sweeney's chest and I 
said, yes. 
% Now, did anything else happen there in front of the restaurant? 
A The officer went back in. 
THE COURT: Well, the officer said that you first said you got it in 
Florida and later admitted that you got it off of the chest. 
Is that right? 
THE WITNESS: Yes, but see, what I meant -- 
THE COURT: Did you say thet? 
THE WITNESS: If he said I did, I did say it. 
THE COURT: Not if he said you did -- 
THE WITNESS: I don't know. (100) 
THE COURT: -- just your remembrance of what you said. We don't want you 


to testify because the officer said you did. 
THE WITNESS: No. No. 











THE COURT: The question is whether as of now you remember telling (100) 


the officer that you got the perfume in Florida at first and later on 


admitted you got it in the apartment. 


THE VITNESS: Well, I didn't mean that I -- I am sorry. I can't 


answer thet yes or no, because practically everybody on -- 


THE COURT: At least you won't deny that you did say that. Is that it? 


THE WITNESS: I couldn't deny it. I -- 


THE COURT: All right. Go ahead. 


THE WITNESS: I couldn't say yes or no. 


THE COURT: 411 right. 


THE WITNESS: Because everybody was standing and looking and I felt 


so embarrassed. You can understand that. 


Q 


BY MR. IANNI: 


Now, when the officer went into the restaurant the second time 


and came cut did he have anything with him? 


A 


al 
Sy 


A wrist watch. 


‘at? 


f wrist watch. ! (101) 


And whet did he say about thet watch, if anything, or did he 


ask you any questions concerning that watch? 


A 
fal 
A 
nN 
A 
fa} 
precinct? 


A 


No. 

Then where did you go? 

To 2 police station. 

And who went along, if anybody? 

Well, Miss Sweeney went down with us. 


Now, what, if anything, will you tell us happened at the police 


Well, let's see: I think they -- first, I think they took ny 


name, I believe. 


0, 


And what happened after that? 


Did there ever come a time that they questioned you about the bottle 


of perfume and a watch and being at 1813 Kenyon Street, Northwest? 


A 


Q 


you in front of the -- in front of the restaurant about the bottle of perfume? 


A 





(There was no audible response.) 


Well, did they ask you the same questions that they hed asked 


I don't think it was discussed. 
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Dia they es you about the vatch at the precinct? (7013 

M No. I mean, not the arresting officer. but two men in plainciothes 
did, and one man with a shirtsleeve -~- 

") “het did these tvo men ask you at the precinct, if anything? (102) 

£ They asked me -- this wasn't downstairs -- hov long I had known 
Mr. Ford, and what I ves doing at that apartment. I mean, at that building. 

‘) Yell, what did you tell them? 

A I told them. 

9) fnd what -- did they ask you sbout anything else? 

A Then they asked me where my husband worked; where my son-in-law 
worked; if my daughter worked. 

2 Did they as’ you about anything elise that was missing besides 
the watch and bottie of perfume? 

£ No. And then they as*ed me where Mr. Ford lived, but,of course, 

I didn't know. 

MR. ISNNI: I have nothing further, your Honor. 

THE COURT: Let me get this straight: I don't think you had auite 
completed about the watch. 

“nen you first came in the restaurent I understend you sat down in a 
booth? 

THE WITNESS: (nodding affirmatively.) 

THE COURT: You saw a watch there? 

THE “"ITNESS: No, no, no. 

THE COURT: You didn't see a watch there? 

THE WITNESS: (nodding negatively.) 

THE COURT: “Where did you see’ watch? 

THE WITNESS: As we vere leaving the apartment on the floor by a (103) 
suitcase behind the door which you couldn't heve seen as you walk in but we 
were leaving it was on the floor. 

THE COURT: You say a watch on the floor? 

THE “ITNESS: And it looed like my daughter's. I would have brought my 
daughter's watch with me today. 

THE COURT: Did you see a watch in the restaurant? 


THE “ITNESS: (nodding affirmatively. ) 


THE COURT: You sav a watch in the restaurant? 








THE WITNESS: That is what I was trying to explain to you awhile (103) 
ego. You tnow, the recordplayer or maybe you have never been in those places 
where they play e dime and, you know -- 

THE COURT: No, I am asking you. I don't want you to be asking me. 

THE ‘JITNESS: Well, I am going to explain it to you. Okay? So the - 


paper napkin, ‘thin, -- so I took a napkin out and we laid the watch on it 


there, 

THE COURT: “hy didn't you give the watch to the eropetetas of the place? 

THE WITNESS: Because I was going back to the house and I thought it was 
my caughter's and I was going to take it back home to her. I didn't find 
it there. I told you I found it in the hall as we went out. 

But it was placed on a napkin. 

THE COURT: “ell, what about the recordplayer? ‘hat has that got (104) 
to do with it? | 

THE WITNESS: I am trying to tell you where the napkin stand -- the 
recordplayer was on this side and the navkin stand was there. 

THE COURT: Who took the watch then? Diz you ta¥e the watch there? 

THE “ITNESS: No, the police -- 

THE COURT: You left it there? 

THE “WITNESS: The police had it. 

THE CCURT: Didn’t you see the watch in the restaurant? 

THE WITNESS: Placed it there. 

THE COURT: Who placed it there? 

THE “ITNESS: Mr. Ford. Cn a napkin. 

THE COURT: You got it from the apartment, did you? 

THE ‘'ITNESS: In the hall as you go out the door. 

THE COURT: He put it in his pocket, did he? 

TRE WITNESS: No. 

THE COURT: “fell, where did he put it? 

THE WITNESS: Didn't put it any plece. We carried it up the street. He 
asked me to take it back upstairs to my daughter. 

THE COURT: He carried it in his hand up the street? 

THE WITNESS: (nodding affirmatively.) : (105) 

THE COURT: In a napkin in his hand? 

THE “ITNESS: No. 

THE COURT: He just carried the watch in his hand? 


THE WITNESS: He asked me to take it upstairs. 
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COURT: No, I em asking you. I didn't esk what he asked you. (105) 


THE WITNESS: I am sorry. 


THE CCURT: I am es*ing you what he did. Did he carry the watch in his 
hands? 


THE WITNESS: (nodding affirmatively.) 
COURT: Which hand? 
WITNESS: I don't know. 
COURT: All the vay to the restaurant? 
WITNESS: (nodding affirmatively.) 
COURT: And then what did he do? 
WITNESS: He was playing with the band around his finger. 
COURT: Then what did he do with it? 

THE “WITNESS: Laid it on a napkin on the table. 

THE COURT: Why did he do that? 

THE WITNESS: Because we were going right back as soon as he had his 
sandwich to my deughter's and I thought it was my daughter's watch and was 
going tc take it back up to her. 

THE COURT: Why did he lay it on the napkin? Why didn't he put it (106) 
in his pocket? 

THE WITNESS: Well, you will have to ask him that. 

TEE COURT: All right. 

MR. IANNI: I have nothing further, your Honor. 

CROSS~EX!SMINATION 
BY MR. ASMAN: 

A) When you first saw Mrs. Sweeney as she vas coming into the apartment, 

you have a leisurely conversation with her there, the two of you? 

A No. 

Well, what kind of a conversation with you on the way out was it? 

4 We were on our vay out. ¢‘s Mrs. Sveeney put her key in the door 
Mr. Ford was opening the door. We vere leaving. So I walked back into ask 
Miss Sweeney -- 

a Well, you have already testified to that. 

Vhat I em asking you is did you linger there for a little vvhile and 
have a conversation with Mrs. Sweeney? 

& Nothing other than she said that her radio was missing and what 
should she do and I suggested that she call the police immediately. 


n ft that time then you were aware that that was her apertment? 





A I didn't know until then. Of course, I didn't know who (106) 
lived there. ; (ic?) 

2) But you nev it then? 

2 She told me, yes. 

Py And iid you te}l1 her thet you had taken this bottle of perfume? 

£ That slipped my mind entirely. | 

n Did you tell her anything about the watch; that you had found 
the watch; maybe asked her if it was her watch or anything like thst? 

A No, because I was positive at the time that it was my daughter's, 
and knowing that my grandson plays with watches end keys and clocks all 
the time -- in fact, my husband started him at that because he let him 
listen to his. 

In fact, he broke my husband's watch. 

Q Well, did you teil her that you were 2 little bit interested in 
the epartment that she ss living in? : 

£ Wall, that is why I wanted to talk to the landlady. 


m But you didn't talk -- 


4 No, because she ‘vas very excited. 
Cc Didi you ssk her if she was going to move? 


4 No, because she wanted to get to a phone immediately to find 
her radio. That is vhat she said. 

iy Pardon me? 

A To find her radio. 

me Did you offer to help her in any way to find these things, (1021 
the radio, or anything? 

fh She didn't say anything other than her radio. No, I just suggested 
that she call the policemen, and I know he was hungry and I didn't know the 
woman. That is up to her. 

And I didn't know if she had a husband or someone else lived with her. 
No, I didn't offer. 

q Now, then you did go to the restaurant and ordered something to eat? 

A No. The waitress was standing with the menu when the policemen 
came or was on her way or something like that. 

a) Well, when you got to the -- when you got to the precinct and 
were talking to Officer Griffin you and Mr, Ford were seated next to him 


there as he was typing up a lineup sheet. 
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Is that right? 
A I guess so. 
nr You guess so? 
A “Well, <-- 
ie: Are you sure? 
A That was all very unfamiliar to me. I was very busy watching 
tvo policemen in the part -- well, they had a iittle thing like you open 
the gate-like, you know, and they had e radio like that. And I was busy 
watching them. 
So I didn't pay any attention to what -- he is laughling at me. (109) 
He knows I was, I ‘as so busy watching him and I didn't have a match. So I 
was up yacking with those policemen. 
n You were sitting there on the chair? 
For a little while, yes. 
And he was asking you question? 
Took my name and address, 
Ané you gave him all these answers? 
(The witness nodded affirmatively, ) 
fnd the vatch and ring they were -- 
Perfume, you mean. 
That is perfume, yes. 
were sitting there on the desk right beside his typewriter, 
not? 
It wasn't desk. 
Well, what wes it? 
A long teble. 
A table. And there was a typewriter on the table, was there not? 
ell, I don't know whether it was when we went in or not, but he 
yes. 
Finally there appeared a typewriter and he started and he started 
it. Right? 
That is right. 
And the atch and the ring -- or the perfume -- I beg your (110% 
pardon -~ were sitting there on the table something like that? 
i Well, I couldn't say it was just like that. 


6 Well, they were there on the table, weren't they? 


Oh, yes. 





Q And then Officer Griffin began to or left the typeuriter (110 
or the table and went somewhere to a file cabinet or a drawer lire that to 
get some papers, and when he came baci: did he say anything about the watch, 
where it was? 

A Yell, an officer -- I as'ed to go to the Bathe, 

Pardon me? 

A I asked to go te the bathroom. And Mr. Griffin explained that it 
vas used by men and women and that one of the policemen would have to stand 
outside the door. | 

So 32 policemen took me to the bathroom. 

a fnd when you came back? 

A When I came back I didn't notice it. 

a) Now, did the officer talk to you or talk to Ford about the vatch 
and where it was and did they start looting eround the sihadnet for it? 

A (The witness nodded affirmatively.) 

" What did Ford say when the policeman asked him aboutit? 

fh I don't ‘mov. *s I told you, I was too busy talting 46 this: (127) 
man out in front. In “act, he fascinated me; his eyes did. 

9 Yho vas this? | 

A I don't ynov, a handsom policeman. I am an old woman. He is young 
enough to by my son, but he was cute. I don’t ‘mow his same 

Was that Officer Griffin? 

Someone in front. I don't Know his name. 

Fascinated you? 

(The witness nodded affirmatively.) 

Now, the policeman was questioning Ford about the watch, was he not? 
He asked where it was. 

‘hat did he say? 

What did Mr. Ford answer? 

Yes. 

I don't tmow. I don't know. 

Didn't he sey something about “you can't charge us" -- 
By MR. ASMAN: 

Did you see the officer find the ‘atch? 

Yes. 


Where did he find it? 





A Yell, ss I say, there is a long table Jike this and on the (112% 


Hoy far avay from where you end Mr. Ford were sitting vas it? 


A Not far. 


(The -ritness nodded negatively. } 
Now, isn't it a fact, Mrs. Shore, that you and Mr. Ford ere in 
the epartment of Mrs. Sweeney and vhen the lady of the house came home you 


saw her coming up the eteirs? 


f No, indeed. No, indeed. 

a) fnd you made a very quick exit and met her at the door? 

£ No, indeed. Mr. Ford was not in her apartment at any time. 
0 You vere though? 


4 I told you that. 
MR. "SM!N: No further questions. 
MR. GREEN: I would 2ike to ask a few questions, your Konor. 
CROSS-EXAMINS TION 

BY MR. GREEN: 
a I believe, ma'am, in your direct examination when you ‘rere (173) 
being as’ed nuestions by your attorney, you saii that Mr. Ford called down 
while you ‘rere in the apartment. 

Do you ino where he was calling from? 


My daughter's apartment. 


mF 


This ‘ras on the third floor? 
My That <s right. 


fnd M::s. Syveeney's apartment is on the first floor? 


‘> 


Well. you see, the steps there, you can loo!’ over and see right 
down in the first floor. You see, it is those winding -- it is an old 
fashioned house made into apartments. 

Now, when Mr. Ford called down did you go into the hall? 
A I walked upstairs immediately with the perfume in my hand. 
fnd vhen you arrived upstairs where was Mr. Ford? 


FS Standing at the head of the steps. 


" On which floor, ma'am? 


‘a 


On my daughter's floor, the third floor. 
Now, going into the apartment house vith Mr. Ford -- in Mrs. 


Sweeney's apertment -- vhen you came into the ap2rtment house. vas there 








any time when you vere at the apartment house -rith Mr. Ford that Mr. 


Ford entered Mrs. Sveeney's epartment? 





A He did not enter. 
9 Now, you talked about picking the watch off the floor out- (114) 
side of Mrs. Sweeney's apartment. Wasn't outside of Mrs. Sweeney's apartment. 


i “etl, would you tel] me where you picked the watch up? 


4 The front door opens tcward me this way. I mean, if I were going 
out end there is a suitcase there. You wouldn't See it ‘i you come in. but 
“t was lying there and, as I say, my little boy's car and his stroller 
and sll sat there. 
So néturally, I thought thet he had thrown it. because when he gets 
through vith his toys, immediately it is gone. 
THE COURT: “hat wes the question thet he asked you? “hat was the question? 
THE WITNESS: He said if I found the watch in front a Mrs. Sweeney's 


door. 


THE COURT: He asked you where you found it. Will you proceed to answer -- 

THE WITNESS: He found it on the side of the door as you come in not in 
her apartment. 

BY MR. GREEN: 

9 And this was not inside her apartment? 

L Absolutely net. 
‘ho pieked the vatch up? : (115) 

A I believe he did. 

THE COURT: When you say "he" who do you mean? 

THE “‘ITNESS: Mr. Ford. 

BY MR. GREEN: 

Q Did Mr. Ford shov the vatch to you? 

A I said it vas my daughter's. He saia, "Sometime dropped their watch". 
I said, "It is Dorothy's". That is my daughter's name. 

A You examined the wetch? 

A Looved very much like and I would have brought ie daughter's watch 
with me today. I would? have brought my daughter but she is ill with a new 
baby a month old today. 

% Did you point out the watch to Mr. Ford when you: sav it on the floor? 
Did you point out the watch to Mr. Ford when you saw it on the floor? 


& No. He saw it? 


ae) He saw it? 








4nd I said, it is my daughter's. (115) 

a And after you said it was your daughter's he picked it up. 

A He said, "Take it back upstairs". I said, "Well, you are so 
hungary, I will take it back when we come back", 

MR. GREEN: At this time I would like to renew ny motion for a (178) 
gudgment of acquittal. 

THE COURT: Denied. 

THE COURT'S CHARGE TO THE JURY (144° 

THE COURT: Ladies and gentlemen of the jury: The two defendants in 
this case, Valtza Shore end James E. Ford, have been on trial in this court 
before you on to charges, housebrealing and petty larceny. Although in the 
second count of the indictment grand larceny is charged, the Government at 

he outset of this case indicated that it was relying only upon the offense 
of petty larceny as far es the second count is concerned and although 
numerous other items are mentioned in the second count as having been stolen, 
the Government relies now in this trial only upon the contention that as far 
as proof is concerned that the wrist watch and the perfume were stolen. 

To this two-count indictment each of the defendants have entered a plea 
of not guilty and thus have put in issue each and every essentiel element 
of the two counts in the indictment. 

At this stage of the proceeding, as you well know now from your experience 
as jurors, it is the function of the Court to charge the jury as to what the 
lew is that governs the rights of the parties in this case. You are the (145) 
exclusive judges of the facts and in that particular sphere you reign supreme. 

Cn the other. hand, the Court is the one to determine what the law is 
and you must accept the law as the Court yives it to you regardless cf any 
opinion that you may have as to what the law is or what it ought to be. 

If any statement has been made by any counsel in their closing arguments to 
you with reference to what the evidence has been or if any statement be 

made by the Court in its charge, in briefly outlining the contentions of the 
parties, with reference to the testimony that conflicts with your own 


recollection of it you should rely solely upon your own remembrance of the 





testimony. 
Now, the fact that a defendant has been indicted and is charged with 
a crime does not amount to any evidence of guilt and is not to be taken as an 


indication of guilt because an indictment is merely the procedure and the 


machinery by which a defendant is brought before the court and is placed*on trial. 
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It is a rule of lew that every defendant in a criminal case is (145% 
presumed to be innocent and this presumption of innocence relates to 
every essential element of the offense and attaches to him throughout the 
trial until overcome by legal evidence hich establishes his guilt beyond 
a reasonable doubt. There is also the law that the burden of proof is (146) 
upon the Government to prove the defendant guilty beyond a reasonable doubt. 

Now, proof beyond a reasonable doubt does not mean —— beyond all 
doubt whatsoever. It does mean proof to a moral certainty and not necessarily 
proof to an absolute or a mathematical certainty. By a err doubt, 
as it name implies, is meant a doubt based on reason. 

If after an impartial consideration of all the aiacs you can say 
to yourselves that you are not satisfied of the defendant's guilt then 
you have a reasonable doubt. If the evidence is as iieotent with innocence 
as with guilt or if the Government has merely proved that —— is a strong 
probability that the facts charged are true, then the Government has not 
sustained its burden. 

But, on the other hand, if after such impartial consideration of all 
the evidence you can truthfully and candidly sey to er that you 
have an abiding conviction of the defendants' guilt, such as you would be 
willing to act upon in the more weighty and important matters pertaining 
to your own affairs, then you have no reasonable doubt. | 

Now, you are the sole judges of the credibility of witnesses. It is 
for you and you alone to determine whether to believe a witness and the 
extent to which any witness should be credited, taking into consideration 
insofar aS you are able to do so, the manner and the appearance of (147) 
the tritness upon the itness stand, whether his testimony am and vhen I say 
"his" I mean "his" or "her", of course, -- whether his testimony was frankly 
and honestly given, the opportunity and ability of the witness tc observe 
and related vhat transpired within his presence, whether  aoennes to 
you to be reasonable or unreasonable, whether he had an accurate memory 
and recollection, the interest the «itness may have in the outcome of the 
lawsuit, and to what extent, if at all, his interest may affect or color 
his testimony, whether bias, prejudice, or feeling for or against either 
side was manifested and, if so, whether that colored the testimony of the 
witness in any ~ay. 

And if you find that any vitness hes in this trial testified willfully 
falsely or corruptly with reference to any material fact concerning ‘hich 
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the witness could not possibly have been mistaken you are then at (147) 
liberty, if you deem it wise to do so, to disregard the entire testimony 

or eny part of the witness’ testimony except insofar as it has been cor- 
roberated by credible witnesses or by facts and circumstances established 

by the evidence in this case, 

Now, the to counts on which the indictments are basei are defined in 
the District of Columbia Code. First, housebreaing is defined as follovs: 
Wheever shel] either in the night or in the daytime break and enter or enter 
without breaking any dwelling, bank, store, varehouse, shop, stable, (148) 
or other building with intent to brea’ and carry avay any part thereof or 
any fixture or other thing ettachei to or connected with the some or to 
commit any criminal offense therein, shall be guilty of housebreaking. 

Now, petty larceny is defined as follows: whoever shall feloniously 
tare and carry away any property of value of less than $100 sh&ll be guilty 
of petty larceny. The words in the statute that I have just read, 
"feloniously take and carry avay" mean that the property must have deen 
te-en unlawfully from the possession of another wzith a freudulent intent 
to convert the same to the use of the person taking the property. 

You wi?l notice thet intent is involved both in housebrealing and in 
larceny, specific intent. Now, an intent is something that cennot be oreved 
directly. "e cannot fathom the processes of the human mind to be able to 
prove it directly. Intent must be inferred from the circumstances, from 
whet 6 person says and from what a person does. 

Nov, very briefly, the Government contends that on September 225 Feats 
that the ‘pertment No. 1 at 1912 Kenyon Street, Norttvest. in the District 
of Columbia, vas broven into and certain of the possessions of one Edna M. 
Sweeney, who occupied that apartment, were stolen; more specifically. (149) 
a bottle of perfume and e wrist watch. 

It is the Government's position that there were other items that 
hed been placed in a container, in a suitcase preparatory to being stolen, 
taken away, but the Government contends that when the complaining witness 
made her appearance upon the scene: thst the defendants didn't have time to 
carry away these other things. 

ts I indicated before, although this indictment sets forth articles 
totaling more than $100 in the second count and the charge is listed as 


grand larceny, the Government is relying only upon petty larceny and only 


upon the theft of the tvo items, the wrist watch and the perfume. 
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It is the Government's contention that when Mrs, Sweeney was (149% 
returning from the zoo she met both of the defendants at the front of this 
apartment house building. She discovered then that the pisce nad been breken 
into and she discovered that her wrist watch and this perfume wes missing. 
The place was in confusion and had been ransacked and, as I indicated 
before, there were things that had been packed in this paper sac’ and in the 
suitcase that had been talen from the premises. 

The defendents were apprehended a short time later at a restaurant 
not far away. The defendant Shore had the perfume in her possession, At 
first the Government asserts thet she said she got this ees in Florida 
and then leter admitted thet she had taken it from the apartment but (150. 
contending that she had intended to return it. The police officer making 
the arrests found a wrist watch which has been received in evidence in one 
of the restaurant booths where defendant Ford had been sitting. 

Later at the precinct when the defendants were being questioned and 
the officer's attention was temporarily being diverted, after he had placed 
the wrist watch eround the perfume and I beiieve it was on a table or some 
piace there in the precinct, when the officer came back he has testified 
that the wrist watch wasn't there. And he later found it underneath the 
filing cabinet in the room of the precinct. 3 

No, tne defendants deny committing either one of these two offenses, 
burglery or vetty larceny. The defendants-contend that they were there for 
the purvose of visiting the daughter and the grendchild of the defendant Shore. 
Cefendant Shore has testified she was interested in renting an apartment 
on the first floor of this building to be near her Jeughter. She admits 
being in the apartment; contends that the other defendant was not in the 
apartment, and she admits taking the bottle of perfume but she says that 
she intended to put it back and it slipped her memory. 

She says that she saw this watch on the floor eaeobte beh apartment 
and that she thought the watch belonged to her daughter and that she (251) 
had intended apparently to return it to the daughter. | 

So the defendants contend that the Government has failed to prove 
beyond a reasonable doubt that either one of them are guilty of housebreaking 
or petty larceny. | 


Now, it is the law, members of the jury, that any person advising, 


inciting, or conniving in an offense or aiding or abetting the principal 





offender :shail be charged as a principel. If several persons act (752) 
jointly or in concert, each performing s part that results in the commission 
of the offense, all are equally guilty. 

It is elso the law that the unexplained exclusive possession of stolen 
property shortly after the commission of larceny is an evidential fact 
which the jury may consider and which may satisfy the jury that the 
possessor is the thief and-may in itself warrent a verdict of guilty. I 
want to make it clear that the jury does not have to infer from that cir- 
cumstance but they may infer guilt from that circumstance if they see fit 
to do so and ceem it wise under the circumstances to do so. 

You are also admonished that evidence of any orsl admissions made by a 
defendant while he or she is under police custody should be received with 
ceution and scrutinized with care. 

One of the defendants has seen fit not to take the witness stand (152) 
in his behalf in this case. A defendant in a criminel case under our law 
has the option whether or not to take the witness stand in his behalf. He 
has the privilege of taking the witness stand if he chooses to do so. He is 
under no obligation to testify if he chooses not to do So. 

The law is thet the jury must not draw any unfavorable inference against 
the defendent from the fact that he has failed to take the witness stand. 

Consider the matter, therefore, in the light of the instructions 
thet I have given you. You must use the same practical approach, the same 
common sense, the same intelligence, that you would employ in determining 
any other important matter that you have oecaSion to decide in the course 
of your everyday experiences. 

Your verdict must be unanimous. Upon reaching the jury room you will 
first select a foreman or forevoman from among yourselves who will preside 
over your deliberations and speak for you when you return a verdict to the 
Court. Then you will proceed to reach a verdict impartially, without 
sympathy, passion, prejudice, or emotion of any kind one way or the other. 

One form of verdict is being submitted. It has spaces for you to write 
the words "guilty" or "not guilty” opposite each count for each of the 
defendants and you will fill in the spaces you deem proper according to 
your verdict. 

Have the verdict signed by your foreman or forewoman, have it C153) 
dated, and return to this Court. 


Anything further. 
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MR. ASMAN: Nothing, your Honor. : (153) 

MR. IANNI: May we approach the Bench, your Honor? 

THE COURT: Surely. 

(At the Bench: ) : 

MR. IANNI: On behalf of the defendant Shore, your Honor, being thet 
intent is a defense in this I was wondering if the Court would want to 
instruct the jury that they could find the defendant guilty of unlawful 
entry and also taking property without right which are the two lesser crimes 
than the crimes thet they are charged with? | 

THE COURT: I don't think so under the evidence in this case. Upon the 
theory advanced in this case if he is not guilty of these charges he is not 
guilty of any. : 

That is your theory. That is the way you argued to the jury and it 
has been your theory in trying it. He claims he wasn't in the apartment, 

MR. IANNI: Well, one defendant. But the defendant Shore did state 
she was. : 

THE COURT: Well, she wasn't guilty of that offense under her theory. 

If she was in there the way she said she was then she wasn't guilty of any 
offense, It isn't consistent with her theory of the Case. 

MR. IANNI: I see, : (154) 

(End of Bench conference. ) 

THE COURT: The alternate juror is excused. Thank you very much. You may 
take your seat in the rear of the courtroom. 

(Thereupon the jury retired to deliberate.) 

VERDICT OF THE JURY 
was announced as follows: 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a verdict? 

THE FOREMAN OF THE JURY: we have, sir, (submitting a document to the 
Deputy Clerk). : 

THE DEPUTY CLERK: Members of the jury, your foreman says that you find 
the defendant Valtza Shore guilty on Counts 1 and 2, and the defendant 
James E. Ford guilty on Counts 1 and 2, end thet is your verdict so say you 
each and all? 

{No member of the jury indicated any dissent.) 

THE COURT: Thank you for your consideration of the case, members of the 
jury. You are excused for the evening. Report back to the — (155) 


lounge at the regular time in the morning. 
The defendants are remanded pending presentence investigation. 












































MR. IANNI: Your Honor, the defendant Shore is presently on bond. (155) 





Your Honor can tell from the case she has no prior record. She is about 

forty-seven years old and has lived in the District off and on for sometine, 
and it necessitated five appearances at least for this trial and she has 
been on time and here on every occasion. 
THE COURT: How much is the bond? 

MR. IANNI: It is $1,000, your Honor, I believe. 

THE COURT: Do you have information as to any prior convictions? 

MR. ASMAN: She has no prior convictions that I know of, your Honor. 
About the only thing that I can suggest as to her background would be that it 
is the information of our office that she is inclined to imbibe a little too 
freely at times. 
ss I think that would be about the only -- 

THE COURT: Well, she told a fantastic story on the witness stand which 


attacks the credulity of any individual. I don't mind keeping her out on 





bond because I think maybe -- I won't say even "maybe". Unless I were sure 
that she would return here I certainly wouldn't let her stay out on 

bond. The only purpose of incarceration is to insure the appearance. (156) 
I just don't want this defendant to get any delusion as to what the punishment 
é is going to be because she remains on bond. 

I don't want her to be laboring under any delusions in the matter. I am 
willing to take a chance of having her remain on bond but one of the conditions 
is, it should be strictly understood, that if you are out on bond you have 
got to leave alcohol alone while you are out on bond. 

THE DEFENDANT SHORE: I stay mostly with my daughter and help -- 

. THE COURT: You are disgressing from what I said. 

THE DEFENDANT SHORE: I understand you. 

THE COURT: Did you understand what I said about staying away from alcohol? 
ma THE DEFENDANT SHORE: Oh, yes, surely. 

THE COURT: I will permit her to stay out on bond pending the presentence 
investigation. 
ee THE DEFENDANT SHORE; Thank you. 

MR. IANNI: Thank you, your Honor. 


(Thereupon the instant hearing was concluded.) 
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FILED IN OPEN COURT (158) 
OCT 22 1956 
HARRY M, HULL, Clerk 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


Grand Jury Impanelled August 30, 1956, Sworn in on September 4, 1956 


The United States of America . 
7 : Criminal No. 1096-56 
Vaitee Shore : Grand Jury No. 1366-56 


: Housebreaking and Larceny 
¢ (22 DiC... 1801, 2201, 2202) 


James E. Ford 


The Grand Jury charges: 

On or about September 23, 1956, within the District of Columbia, 
Valtza Shore and James E. Ford entered the apartment of Edna M. Sweeney 
with intent to steal property of another, 
SECOND COUNT: 

On or about September 23, 1956, within the District. of Columbia, 
Valtza Shore and James E. Ford stole the property of Edna M. Sweeney, of 
the value of about $137.00, consisting of the beteousies ond wristwatch, 
of the value of $15.00, one bottle of perfume, of the value of $5.00, one 
suitcese, of the value of $10.00, one coat, of the iwidecok $50.00, two 
bed sheets, each of the value of $2.00, one sweater, of the value of $5.00, 
one pair of shoes, of the value of $10.00, one handbag, of the value of $5.00, 
one electric iron, of the value of $5.00, one camera, of the value of $10.00, 
one radio, of the value of $20.00. 

/s/ Oliver Gesch 


A TRUE BILL: Attorney of the United-Steves in 
s/ Paul Matthews and for the District of Columbia 
Foreman. ? 
FILED (159) 
OCT 26 1956 


HARRY M. HULL, Clerk 
PLEA OF DEFENDANT | 
On this 26th day of October, 1956, the defendant James E. Ford, appearing 
in proper person and by his attorney Samuel Green, being apreiaoad in open 
Court upon the indictment, the substance of the charge being stated to him, 


pleads not guilty thereto. 


The defendant is remanded to the District of Columbia Jail. 
By direction of 
ALEXANDER HOLTZOFF 
Presiding Judge 
Criminal Court No. One 








FILED (160) 
JAN 22 1957 
RARRY M, HULL, Clerk 

On this 22nd day of January, 1957, came again the parties aforesaid, in 


manner as aforesaid; whereupon alternate juror No. 1, Richard H. Hartnett, 
is excused from further consideration in this case because of illness; there- 
upon after further of the evidence is presented, arguments of counsel, and 
the instructions of the Court, alternate juror No. 2, Phyllis R. Foreman is 
discharged and the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that each defendant 
is guilty as charged on Count 1 of the indictment and guilty of petit 
larceny on Count 2 of the indictment. 

the case is referred to the Probation Officer of the Court. 

The defendant Shore is permitted to remain on bond pending the imposition 
of sentence, and the defendant Ford is remanded to the D. C. JAIL. 

By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court No. 3 


UNITED STATES DISTRICT COURT (161) 
FOR THE FILED 


DISTRICT OF COLUMBIA MAR 5 1997 
HARRY M, HULL, Clerk 
United States of America 


Ve Criminal No. 1096-56 


games FE. Ford 


On this 1st day of March, 1957 came the attorney for the government and 


the defendant appeared in person and? by counsel, Samiel Green, Esquire. 


It Is Adjudged that the defendant has been convicted upon his plea of? 


not guilty and verdict of guilty of the offense of 
Housebreaking and Petit Larceny 


as charged? 
and the court having asked the defendant whether he has anything to say why 


judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 
It Is Adjudged that the defendant is guilty as charged and convicted. 
It Is Adjudged that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 


period of¢ 
Three (3) years to Nine (9) years on Count 1; One (1) year on 
Count 2; said sentences by the Counts of the indictment to run 
concurrently, 





It Is Ordered that the Clerk deliver a certified copy of this (161) 
Judgment and commitment to the United States Marshal or other qualified 


officer and that the copy serve as the commitment of the defendent. 


/s/_ Luiher W. Youngdahl 
United States District Judge. 





FILED (162) 
MAR 5 = 1957 
HARRY M. HULL, Clerk 


NOTICE OF APPEAL 
Name and address of appellant--James E. Ford, 200-19-St. N.E. 
Name and address of appellant's attorney--Samel Green, (Attorney appointed 
in Trial Court), 331 Investment Bldg.--NA 8~6650 
Cffease~-Housetreaking ane Petty Larceny 
Concise statement of judgment or order, giving date, and sy senvence-- 
Jadge Luther A. Youngdahl Sentenced me to: From 3 to 9 es 
Name of institution where now confined, if not on bail 
D:C, Jaij, Washington, D.C. 

I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated 
judgment. 

/s/ James E. Ford 


Date Appellant 





_s WILBUR K. MILLER 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the court below erred in refusing to direct 

a verdict of acquittal of the charge of housebreaking against appellant. 
2. Whether the court below erred in refusing to direct 

a verdict of acquittal of the-charge of petit larceny against appellant. 
3. Whether the court below committed prejudicial 

error in failing to instruct the jury that any presumption of guilt 

from possession of stolen property may be rebutted by evidence 


that the property was acquired in a manner consistent with innocence. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JAMES E, FORD ) 
) 

vs ) No. 13, 743 
) 
) 


UNITED STATES OF AMERICA 


BRIEF FOR APPELLANT 





JURISDICTIONAL STATEMENT 


This is an appeal pursuant to 28 U.S.C. 1291, froma 
judgment of the United States District Court for the District of 
Columbia convicting appellant on a two count indictment for the 
crimes of housebreaking and petit larceny, and sentencing him to 
three to nine years on the housebreaking count and one year on the 
larceny count, the sentences to run concurrently (JA 65). Judgment 
was entered on March5, 1957 (ibid.) anda notice of appeal was 
filed by appellant pro se on March 5, 1957 (JA 66). 

STATEMENT OF THE CASE 
Introduction 

Appellant was indicted on October 22, 1956 along with one 
Valtza Shore for the crimes of housebreaking and larceny under 
District of Columbia CodeSections 22:1801, 22:2201 (JA 64), The indict- 


ment alleged in two counts (1) that on or about September 23, 1956 





a 
appellant and his co-defendant had entered the apartment of one 
Edna M. Sweeney with intent to steal property, and (2) that they stole 
property of Mrs. Sweeney's of the value of $137.00 (ibid. ). 

Trial of appellant and defendant Shore was held before 
Judge Luther W. Youngdahl and a jury in January 1957. Appellant 
was represented by counsel appointed by the court below (JA 66). At 
the outset of the trial, the Government abandoned the grand larceny 
charge, and limited its contention under the second count to a charge 
of petit larceny based upon alleged thefts of a bottle of perfume and 
a wrist watch (JA 57). 

Inasmuch as this appeal challenges the sufficiency of the 
evidence to support a conviction of appellant of either housebreaking 
or petit larcency, it is necessary to summarize all evidence pertinent 
to appellant's alleged participation in the crimes. 

The Facts 

On September 23, 1956, the apartment of one Mrs. Edna M. 
Sweeney was broken into during her absence, and two articles — a 
bottle of perfurne and a watch — were removed therefrom (JA 5-7 ). 
Other articles were packed up, apparently for the purpose of being 
removed (JA 8). The appellant and his co-defendant below 
(Mrs. Valtz Shore) were seen leaving the apartment house by 
Mrs. Sweeney, the complaining witness, upon her return home 
(JA 6). When they were arrested at a restaurant some two blocks 
away, the perfume was found in the purse of defendant Shore and the 
watch was found on a seat in the booth at which they had been sitting 


1/ 
(TA 55 


1/ The watch was found on appellant's side of the booth and a police 
officer testified that it could not have been placed there by defendant 
Shore without the knowledge of appellant (JA 31, 38). The policeman 
testified that appellant "denied the watch" (App. 38). 





3. 

While defendant Shore and appellant were nae custody at 
a police station, the watch disappeared from a table in front of them 
on which it had been placed, and was later found under a nearby 
filing cabinet. When the watch was recovered, oe reer stated 
(according to a policeman's testimony) "If you have no evidence you 
can't charge me" (JA 33). 

2/ 

The following testimony of defendant Shore with respect to 
the actions of appellant and herself on the stheeneck of the crime 
was uncontradicted: Mrs. Shore and appellant went to the building 
in which Mrs. Sweeney's apartment was located for the purpose of 
visiting defendant Shore's daughter, who lived on the third floor. 

They were let into the apartment building by an unidentified lady. 

While in the hallway of the building, they observed that the French 
doors of the first floor apartment had been broken bad shattered and 
that the door was open. The two proceeded to the daughter's third 
floor apartment but found that no one was at home. Defendant Shore 
and appellant entered the apartment to await the return of Mrs. Shore's 
daughter and grandson. (JA 41-43.) 

After spending a short time in the apartment awaiting the 
return of her daughter, defendant Shore decided to find out her where- 
abouts from one Mrs. Sherry, another resident of the building. 
Leaving appellant on the third floor, Mrs. Shore went down to 
Mrs. Sherry's apartment on the second floor. Finding no one at 


home, Mrs. Shore then descended to the first floor.in a further effort 





2/ Appellant did not take the stand. 
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to ascertain the location of her daughter. Defendant Shore knocked 
upon the shattered French door of the Sweeney apartment but received 
no answer. The door being partly open, she put her head in the door- 
way, and her hat, of the pill box variety, fell off her head into the 
apartment. Defendant Shore entered the apartment to retrieve her 
hat. She went over to the chest of drawers in search of a mirror to 
use in placing the hat back upon her head. She discovered a bottle 

of perfume and used some of it. At this moment appellant called 
down from the third floor apartment, asking when the daughter would 
be home. Mrs. Shore left the first floor apartment and ascended the 
stairs still applying the perfume to her person. Upon reaching the 
third floor, she took a comb from her handbag and placed the perfume 


in it, intending to return the bottle on the way out of the apartment 





building. (JA 43-45.) 

Defendant Shore's daughter not having returned, the appellant and 
Mrs. Shore decided to go out and eat and to rnake their visit to the 
daughter after dinner. On their way out, Mrs. Shore and appellant 
discovered a suitcase and watch on the floor behind the apartment 
hose entrance door. These items could not be seen when entering 
the building because they were located so as to be hidden behind the 
coor when it opened, but were visible to one who was leaving the 
building. Thiniing the watch belonged to her daughter, who owns 
a similar looking watch, defendant Shore assumed that her grandson 
had discarded the watch in play. She came to this conclusion because 
the watch lay where the baby's stroller was put by Mrs. Shore's 


daughter when not in use and because of the child's fascination 


with watches. Appellant urged defendant Shore to take the watch to 
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her daughter's apartment, but defendant Shore persuaded appellant 
that they should take the watch with them, with the thought that 
they would give it to the daughter when they visited her after 
dinner. Appellant picked up the watch. (JA 45, 56-57.) 

As they were leaving the apartment house, defendant Shore 
and appellant met Mrs. Sweeney coming in. They conversed 
briefly with her and departed for the restaurant, where they were 
arrested shortly afterward. (JA 45-46.) 

There is no evidence in the record that appellant entered 
the Sweeney apartment, assisted in defendant Shore's entry into the 
Sweeney apartment, or removed or assisted in the removal of any 
property from the Sweeney apartment. Defendant Shore specifically 
denied both to the police and on the witness stand that Ford was at 
any time in the Sweeney apartment (JA 39, 55-56). Nor is there 
evidence that appeliant acted as a lookout for defendant Shore while 
she was in the Sweeney apartment or otherwise aided her in her 
alleged unlawful conduct therein. 

The following instruction was given by the trial court with 
respect to the inference which may be drawn from the unexplained 
exclusive possession of stolen property (JA 61): | 

It is also the law that the unexplained 
exclusive possession of stolen property shortly 
after the commission of larceny is an evidential | 
fact which the jury may consider and which may 
satisfy the jury that the possessor is the thief 
and may in itself warrant a verdict of guilty. I 
want to make it clear that the jury does not have 
to infer from that circumstance but they may 
infer guilt from that circumstance if they see fit 


to do so and deem it wise under the circumstances 
to do so. 








2 STATUTES INVOLVED 
Section 22-1801, District of Columbia Code, provides 
as follows: 


Whoever shall, either in the night or.in the 
daytime, break and enter, or enter without break- 


P ing, any dwelling, bank, store, warehouse, shop, 
stable, or other building, or any apartment or 
ra room, whether at the time occupied or not, or any 


steamboat, canal boat, vessel, or other water- 

craft, or railroad car, or any yard where any 

= lumber, coal, or other goods or chattels are 
deposited and kept for the purpose of trade, with 
intent to break and carry away any part thereof 
or any fixture or other thing attached to or con- 

> nected with the same, or to commit any criminal 

> offense, shall be imprisoned for not more than 
fifteen years. 


Section 22-2202, District of Columbia Code, provides 
as follows: 


Whoever shall feloniously take and carry 
away any property of value of less than $100, 
including things savoring of the realty, shall be 
fined not more than $200 or be imprisoned for 
not more than one year, or both. And in all 
convictions for larceny, either grand or petit, 

the trial justice may, in his sound discretion, 

order restitution to be made of the value of the 

money or property shown to have been stolen 

by the defendant and made way with or other- 
a wise disposed of and not recovered. 


STATEMENT OF POINTS 
- I, The evidence was not sufficient to support a verdict 
of housebreaking against appellant. 
> IL The evidence was not sufficient to support a verdict 
of petit larceny against appellant. 


Til, The trial court committed prejudicial error in fail- 


ing to instruct the jury that any presumption of guilt from 
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possession of stolen goods was subject to rebuttal by satisfactory explana- 

tion of such possession which was consistent with innocence, and in failing 
> to clarify the distinctions between the two crimes charged. 

SUMMARY OF ARGUMENT 
I. 
The evidence was insufficient to support a conviction of housebreak- 
» ing. Appellant was not shown to have participated physically in the unlawful 
entry or to have assisted or aided in it, either directly or indirectly. His 
alleged possession of a watch stolen from the Sweeney apartment was fully 
explained in a manner consistent with innocence. Even if his possession was 
» presumed to be a guilty one, it would not warrant an inference of participation 
in the housebreaking as distinguished from the lesser offense of larceny. 
i 
The conviction of larceny is not supported by the evidence, since 
appellant's exclusive possession of the watch was never definitely established, 
and any such possession was explained in a manner consistent with innocence 
through testimony that was uncontradicted and unimpeached. Application of the 
presumption from unexplained possession of stolen property was not warranted 
in the circumstances. 
itt. 
The trial court erred in failing to instruct the jury that the presump- 

- tion from exclusive possession of recently stolen property may be rebutted 

by a satisfactory explanation of such possession. In light of the slim 


i evidence upon which conviction of appellant was based, this failure to 


instruct fully was prejudicial error. 





ARGUMENT 
I, THE VERDICT OF HOUSEBREAKING 
WAS NOT SUSTAINED BY THE EVIDENCE 

Appellant's conviction of housebreaking (Section 22-1801, 
District of Columbia Code) is not supported by the evidence. The essen- 
tial element of that crime is an unlawful entry with an intent to commit 
a crime (supra, p. 6). There is no evidence that appellant at any time 
entered the Sweeney apartment or assisted defendant Shore in entering 
the apartment. On the contrary, the uncontradicted evidence was that 
appellant was upstairs in the apartment of Mrs. Shore's daughter not 
only at the time that defendant Shore entered the apartment but during 
the time-that she was in the apartment (Statement, supra, pages 3-4). 

Apart from the facts that appellant was in the apartment 
building on the afternoon that the housebreaking occurred and that he 
accompanied defendant Shore to the building for an innocent purpose 
(to visit Mrs. Shore's daughter) there is nothing connecting appellant 
with the housebreaking, and there is affirmative evidence (above re- 
ferred to) indicating that he did not participate in it, 

It is true that there is evidence indicating that appellant 
picked up Mrs. Sweeney's watch in the public entry hall outside the 
Sweeney apartment and carried it te the restaurant at which the arrest 
occurred (JA 45, 56-5/), But it appears from defendant Shore's testi- 
mony that Mrs, Shore represented to appellant that the watch belonged 


to her daughter, that he urged that she take it to the daughter's apart- 


ment, and that he picked up the watch orly when persuaded that it would 














be turned over to Mrs, Shore's daughter after appellant and Mrs. Shore 
had dinner (ibid, ) 

This Court pointed out in Maryland and Virginia Milk Produc- 
ers' Ass'n v, United States, 90 U. S. App. D. C. 14, 23, 193 F. 2d 907, 
$17, that 

It is still the law that there can be no conviction of 

crime on circumstantial evidence unless the only 

possible inference to be derived from it is that of 

guilt. There must be evidence which forecloses and 

makes impossible any other conclusion, | 
Accord: De Luca v. United States, 298 F. 412, 416 (C.A. 5). The deci- 
sion of the Supreme Court in Holland v. United States, 348 U.S, 121, 
139-140, may have overruled the Maryland and Virginia Milk decision 
to a limited extent. The Supreme Court disapproved singling out circum- 
stantial evidence for special treatment. But the basic principle still 
stands that the evidence (testimonial or circumstantial) must be incon- 
sistent with innocence of the accused if it is to support a conviction. 

As the Supreme Court of Appeals of Virginia held in Williams v. Common- 
wealth, 193 Va, 764, 71S. ©. 2d 73, 77: 
Where facts are established which are susceptible 

of two interpretations, one of which is consistent with 

the innocence of the accused, the jury or the judge trying 

the case cannot arbitrarily adopt the interpretation 

which incriminates him, 

In the present case, as has been pointed out, appellant's pos- 
session of the watch is wholly consistent with innocence of the housebreak- 
ing offense, so a conviction may not lawfully be rested upon it, Yet unless 
the conviction rests upon appellant's possession of the watch, it is wholly 


unsupported by the evidence. The innocence of the purpose of appellant's 


visit to the apartment house (to call upon Mrs. Shore's daughter in com- 
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pany with Mrs. Shore)is undisputed on the record, and has never been 
questioned by the Government, And it was not established that appellant 
personally was responsible for the later apparent attempts at the restau- 
rant and police station to conceal the watch from the police (supra, pp. 2 -3) 
Even if he had been responsible for such attempts, the resulting unfavor- 
able inference would be, at most, that he knew the watch had been stolen, 
not that he broke in to the Sweeney apartment to steal it, or participated 

3/ 
in doing so, 

The so-called presumption from the exclusive possession of 
recently stolen property is essentially no more than a permissible factual 
inference, It is not a presumption of law, Wilson v. United States, 162 
U.S. 6:3; Tractenberg v. United States, 53 App. D.C. 396, 293 F. 476; 
Wright v. United States, 89 U.S. App. D, C. 70, 189 F. 2d 699. The 
courts have been careful to limit use of the presumption in such a manner 
that it will not become a device for substituting speculation for proof 
beyond a reasonable doubt in criminal cases, Thus in Maines v. State, 
97 Okla. Crim. 386, 264 F. 2d 361, 363, where a defendant had posses- 


sion of a pistol which was stolen in a recent burglary and had acted ina 
4/ 


guilty fashion with respect to the pistol, the court said: 





3/ A police officer who first testified that the watch could not have 
been placed in the restaurant booth by a person (i,.e., Mrs, Shore) sitting 
opposite appellant (JA 38) later admitted that it could have been done but 
not ''without his knowing something had been put on the seat beside him." 
(ibid. ) 


4/ See also Stapleton v. Commonwealth, 140 Va. 475, 124 S.E. 237; 
Robertson v. State, 81 Tex, Crim. Rep. 293, 195 S,W. 602; State v. 
Aliff, 122 W. Va. 16, 7S,E. 2d 27; Tyler v. Commonwealth, 120 Va. 868, 
91 S,E, 171; Hampton v, State, 6 Ga. App. 778, 65 S.E, 816; Walters ve 4 
Commonwealth, 157 Va." 903, 165 S,E. 495; State v. Kinsey, 17 Utah 348, 
295 P, 247, ‘ 














The first requisite of burglary is the breaking and 
entering * * * no subsequent connection with property 

stolen as the result of a burglary can make one guilty 

who was not connected with the original breaking and 

entry. ** * | 

There was a strong suspicion from the facts developed 
that the accused might have participated in the burglary, 

but there was no evidence, direct or circumstantial, to 

such effect. And we have often said that where the 

evidence only raises a suspicion of the guilt of the ac- 

cused, it is insufficient to sustain a conviction. 

It was never established in the present case that appellant had 
the Sweeney watch in his exclusive possession, and such fleeting posses- 
sion as he may have had was fully explained, It may be conceded that 
the jury was not required to believe that appellant picked up the watch 
innocently, despite defendant Shore's uncontradicted testimony to that 
effect. But even if appellant be assumed to have had knowledge that the 
watch was not the property of \.rs. Shore's daughter when he picked it 
up in the apartment house hallway, and even if it be assumed that he 


picked it up with an intent to steal, the crime involved would be petit 


larceny, or possibly receiving stolen goods, not housebreaking. 


Robertson v. State, 81 Tex, Crim. Rep. 293, 195 5. W.: 602. 


There is a major distinction in gravity between the offenses 
of housebreaking and petit larceny. Feit larceny carries a maximum 
prison sentence of one year, while housebreaking carries a maximum 

5/ 3 
sentence of 15 years, Thus, in the present case appellant was sen- 


tenced to one year on the larceny count and 3 to 9 years on the housebreak- 


ing count (JA 65). 





5/ See Sections 22-1801, 22-2202, D. C. Code, supra, p. 6. 
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The Government may urge that defendant Shore's testimony 
favorable to appellant could have been rejected in its entirety by the ,ury, 
and that in such event, it would be permissible to infer that appellant ob- 
tained the watch by unlawfully entering the Sweeney apartment and taking 
it. In the circumstances, however, this would not be inference reason- 
ably based upon fact; it would be pure surmise and speculation. Defend- 
ant Shore could well have removed the watch when she was in the apart- 
ment and given it to appellant at a later time. There is nothing in the 
record to support the conclusion that appellant participated or aided in 
the entering, although such participation should have been easy to esta- 

6 
blish if it actually occurred, / A verdict based on surmise obviously 
does not meet the standard of proof beyond a reasonable doubt. 

In Edwards v. United States, 78 U.S. App. D.C. 226, 139 
F, 2d 365, this Court sanctioned the employment of the presumption from 
unexplained possession of stolen property to support a conviction of 
housebreaking, But the situation in the Edwards case was quite different 
from the situation in the case at bar. 

In the Edwards case there was affirmative evidence that two 
persons had been involved in the housebreaking, so the inference from the 
defendant's joint possession of the stolen property along with a person 
identified as one of the robbers was highly incriminating, as was the ab- 
sence of any explanation of defendant's association with the robber. Here 
there was no evidence that more than one person surtcionten in the house- 


—_—_e————o— 


6/ It was never explained at the trial why the police failed to obtain 
fingerprints in the Sweeney apartment, Since the apartment was ransacked, 
and there is no indication that appellant wore gloves, it seems obvious 
that he would have left fingerprints if he had been in the apartment, 
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breaking and appellant's association with defendant Shere was fully and 
convincingly explained. Thus the reasonable inference of guilty partici- 
pation in housebreaking which could be drawn in Edwards cannot be 
drawn here. 

Since there is no evidence that appellant ever entered the 
Sweeney apartment or participated in the Shore entry, it may be assumed 
that the Government will seek to sustain the sisiinebes ine conviction on 
an aiding and abetting theory. Concededly, one who advises, incites, 
aids and abets or connives with a principal offender may be charged as 
a principal, Section 22-105, District of Columbia Code. But in this 
case there is no evidence that appellant aided or abetted Mrs. Shore in 
any way. 

The crime of housebreaking like the dissaly similar crime of 
burglary is complete when the unlawful entry is made with the requisite 
intent to commit some crime on the premises. It is not necessary that 
the second crime be completed. Lee v. United States, 37 App. D. C. 
442, 445 - 446, Thus, even if appellant, subsequent to the house- 
breaking, had consciously acted as a receiver of stolen'goods, or had 
committed larceny of the watch, it would not make him a retroactive 
participant in the already completed crime of housebreaking. As was 
aptly stated in Hampton v. State, 6 Ga. App. 778, 65°S.E. 816: 

The defendant's guilt of the crime of burglary being 
wholly dependent upon the inference arising from the 
possession of stolen goods after the time of burglary, 
and this possession being shown by uncontradicted 
and unimpeached testimony to be consistent with defend- 
ant's innocence of burglary, though he may have been 
guilty of receiving stolen goods, the verdict was con- 


trary to this evidence, and a new trial should have been 
granted. 
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Rizzo v. United States, 275 Fed. 51 (C.A. 3) (involving 
a White Slave Traffic Act prosecution) is closely in point. In that case 
it appeared that the defendant had aided and abetted in the practice. of 
prostitution, but that defendant was unaware of the fact that the prosti- 
tutes had been transported across state lines for immoral purposes, 
The court said (275 F. at 52): 

As the offense was completed.before Rizzo knew of 

it, and before he did the act charged to have been in 

aid of it, it follows that he could not be legally con- 

victed of knowingly aiding and abetting its perpetra- 

tion, 
Here, as in Rizzo, the offense (in this case housebreaking) was completed 
before appellant performed the only act (picking up the watch) which could 
be alleged to be in aid of its perpetration, A verdict of acquittal of 
Count I (housebreaking) should have been directed, 

Il. THE VERDICT OF PETIT LARCENY 
WAS NOT SUSTAINED BY THE EVIDENCE 

The evidence has been fully analyzed in Point 1, supra, in con- 
nection with the discussion of housebreaking and that analysis need not 
be repeated here. While the record is less glaringly deficient of support 
of the petit larceny conviction, it too was grounded on inadequate evidence, 

The larce :y conviction, like the housebreaking conviction, 
rests perforce on appellant's alleged possession of the Sweeney watch, 
The presumption from unexplained exclusive possession of stolen prop- 
erty was not properly applicable here because appellant's exclusive 


possession was not established (supra, pp. 2, 8- 9) and because his 


alleged possession was fully explained by the uncontradicted testimony 











) of defendant Shore. The trial court erred in failing to direct a verdict 


| of acquittal of Count II (larceny). 


Ill, THE INSTRUCTIONS TO THE JURY 
WERE PREJUDICIALLY DEFICIENT 
The trial court instructed the jury that (TA 61): 

It is also the law that the unexplained exclusive posses- 
sion of stolen property shortly after the commission of 
larceny is an evidential fact which the jury may consider 
and which may satisfy the jury that the possessor is 
the thief and may in itself warrant a verdict of guilty. 

I want to make it clear that the jury does not have to 

infer from that circumstance but they may infer guilt 

from that circumstance if they see fit to do so and deem 

it wise under the circumstances to do so, . 
This instruction might be adequate in a less complicated factual situation. 
It certainly was not adequate here since it was unrelated to the facts of 
of the case. The court failed to make it clear whether the presumption 
was tobe applied to both of the charges against appellant. Since the 
terms "larceny" and "'thief'' would be broad enough to cover housebreak- 
ing in the mind of the ordinary layman, and since the court failed to 
limit the instruction, the jury presumably inferred that if appellant 
had the watch, he could be found guilty of housebreaking. Yet the court 
failed to caution the jury that in the circumstances appellant may have 
acquired the watch without participating, aiding or abetting in the house- 
breaking. 

It is true that the court outlined the defense theory of the 
case (JA 60), but the instructions as a whole failed to make clear that 


> one or both defendants might be found guilty of one crime and not the 


other on the facts presented, The colloquy between the trial judge and 


counsel for defendant Shore concerning a request for an additional 





instruction with respect to lesser included offenses (JA 62) makes it 





evident that the judge thought that defendants were either guilty as 

‘ charged or not guilty at all, The whole tenor of the instructions is 
consistent with this view. By failing to distinguish the crimes ade- 

> quately (despite reading of the statutory definitions to the jury), the 
court in effect encouraged the jury to regard all evidence of guilty 
conduct as related to both crimes. On the facts presented, it is sub- 
mitted that the court should have given an instruction substantially as 
follows: 

The two offenses charged in this case are related but 
not identical, Either defendant could have been guilty 
of housebreaking without being guilty of larceny, or 

* guilty of larceny without being guilty of housebreaking. 
The presumption from possession of stolen property 
may be rebutted by a satisfactory explanation consist- 
ent with innocence. If you believe from the evidence 
that defendant Ford took the watch with intent to steal 
you may find him guilty of petit larceny; if you find 
that he entered the Sweeney apartment or aided, 
abetted or connived in a felonious entry into that apart- 
ment by defendant Shore, you may find him guilty of 
housebreaking, 

The failure to give such an instruction was prejudicial error. 


> If the trial court was not required to give an instruction 


specifically related to the evidence as above suggested, at a minimum, 
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an instruction like that approved in Wilson v. United States, 162 U. S, 
613, 617 should have been given: 


The law says that if a man has been killed, and killed 
in such a way as to show that it was done murderously 
under the law I have given you defining the crime of mur- 
der, then you are to look to see whether the party 
accused of the killing was found in possession of any 
of the property of the man killed, If so, that is the 
foundation for a presumption. It is not conclusive in 
the beginning, but it is a presumption which you are 
to look at just as you would look at it as reasonable 
men outside of the jury box, The party so found in 
possession of such property, recently after the crime, 
is required to account for it, to show that as far as he 
was concerned that possession was innocent and was 
honest, If it is accounted for in that way then it ceases 
to be the foundation for a presumption, If it is not 
” accounted for in that satisfactory, straightforward, 

and truthful way that would stamp it as an honest 
accounting then it is the foundation for a presumption 
of guilt against the defendant in this case,: just upon 
the same principle if a certain man is charged with 
. robbery or larceny, and is found in the possession 
of the property stolen or robbed recently after the 
crime, he is called upon to explain that possession, 
If his explanation of it is truthful; if it is consistent; 
if it is apparently honest; if it is not contradictory; 
if it is the same at all times; if it has the indicia of 
truth connected with it, that may cause to pass out of 
the case the consideration of the presumption arising 
from the possession of the property, but if it is not 
explained in that way it becomes the foundation of a 
presumption against the party who is thus found in pos- 
session of that property. 


With the benefit of such an instruction in this case, the jury might well 
have reached a different verdict as to appellant on one or both of the 
. offenses charged, Without the benefit of such an instruction, the jury 
may have regarded the presumption from possession of stolen goods as 
one to be applied by the jury as a pure mater of discretion if they deemed 
it ''wise"' to do so (JA 60), regardless of other wie 


In light of the incomplete instructiong it is apparent that 


even if it be assumed, contrary to our contentions in Points I and II supra, 
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that there was sufficient evidence to go to the jury, the instructions 
were prejudicially inadequate. At the least, therefore, a new trial 


should be ordered, 


CONCLUSION 


For the foregoing reasons, the judgment should be reversed 
with directions to set aside the verdict and enter a judgment of acquittal 
on both counts, or, in the alternative, with directions to order a new 


trial. 


Respectfully submitted, 


J. Roger Wollenberg 
Haley, Wollenberg & Kenehan 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Attorney for Appellant 
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No. 13,743 


QUESTIONS PRESENTED 


In a housebreaking and larceny case where appellant and 
codefendant went together to the building, the appellant 
waited on the first floor near the apartment later found to 
be broken into, while his female codefendant went to the 
third floor, returned to the first floor, and then admittedly 
entered the apartment; appellant and codefendant were 
again seen together leaving the building, offered no ex- 
planation of association with the obviously broken apart- 
ment; each had actual or constructive possession of an 
article of stolen property minutes later when arrested; 
at the precinct appellant sought to terminate police posses- 
sion only of the article associated with him, and stated 
‘‘Tf you have no evidence you can’t charge me;’’ but, at 
the trial, the codefendant attempted to alibi appellant; it 
is the opinion of appellee that the following questions are 
presented: 


1. Was appellant’s acquittal of housebreaking and 
larceny properly refused? 


2. Is the principle of exclusive possession of stolen 
property applicable to the facts? 


3. Did the court’s instructions afford adequate and 
proper guidance to the jury? 
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QUESTIONS PRESENTED 


In a housebreaking and larceny case where appellant and 
codefendant went together to the building, the appellant 
waited on the first floor near the apartment later found to 
be broken into, while his female codefendant went to the 
third floor, returned to the first floor, and then admittedly 
entered the apartment; appellant and codefendant were 
again seen together leaving the building, offered no ex- 
planation of association with the obviously broken apart- 
ment; each had actual or constructive possession of an 
article of stolen property minutes later when arrested; 
at the precinct appellant sought to terminate police posses- 


sion only of the article associated with him, and stated 
‘‘Tf you have no evidence you can’t charge me;’’ but, at 
the trial, the codefendant attempted to alibi appellant; it 
is the opinion of appellee that the following questions are 
presented : 


1. Was appellant’s acquittal of housebreaking and 
larceny properly refused? 


2. Is the principle of exclusive possession of stolen 
property applicable to the facts? 


3. Did the court’s instructions afford adequate and 
proper guidance to the jury? 
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COUNTERSTATEMENT OF THE CASE 


A two-count indictment was filed in the District Court 
on October 22, 1956, wherein it was charged in count one 
that on or about September 23, 1956, Valtza Shore and 
James HE. Ford jointly entered the property of Edna M. 
Sweeney with intent to steal; and also charged in count two 
that the two defendants did jointly steal specified items 
of property belonging to Edna M. Sweeney; in violation 
of 22 D.C. Code §§ 1801, 2201, 2202 (J.A. 64).2. In the 


1 Although the indictment lists several items of property and alleges a 
total value of $137.—grand larceny, the prosecution proceeded on the basis 
that two particular items, t¢., a watch and perfume, had ‘‘some’’ value— 
petit larceny (J.A. 16). The Court instructed the jury to prosecution ; was 
limited to housebreaking and petit larceny (J.A. 57, 59, 60). 
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trial, at the close of the Government’s case and out of the 
presence of the jury, the motion made by each defendant 
for acquittal because of alleged insufficiency of evidence 
was denied (Youngdahl, J.) (J.A. 40). The motions were 
renewed and again denied at the close of all the evidence 
(J.A. 57). The jury found both the defendants guilty of 
the offenses of housebreaking as charged in count one, and 
petit larceny (J.A. 65). James E. Ford was sentenced to 
three (3) to nine (9) years imprisonment for housebreak- 
ing, and one (1) year for petit larceny, said sentences to 
run concurrently in that order (J.A. 65). Co-defendant 
Shore did not appeal.* 

The case for the Government consisted of the testimony 
of Edna M. Sweeney, the complainant, and Roy D. Griffin, 
a Metropolitan Police Officer; and, two exhibits: a bottle 
of perfume, and a wrist watch and band. On Sunday, 
September 23, 1956, Mrs. Sweeney lived at 1813 Kenyon 
Street, N.W., where for some one week and a half she had 
maintained a ‘‘light housekeeping room”’ on the first floor, 
front (J.A.2). The building was a three story, brick, ‘‘row- 
type’’ house, originally used as a private home but sub- 
sequently converted into apartments (J.A. 2, 29). There 
was only one entrance into the building. (J.A. 3). It 
was normally locked (J.A. 17). The entrance into Mrs. 
Sweeney’s apartment was through a pair of french doors 
to the right and some five feet inside the building entrance 
(J.A. 3, 19). A window of her apartment overlooked the 
entrance walk and steps to the building (J.A. 4). 

Mrs. Sweeney went to the zoo about noon. Everything 
in her apartment was in order (J.A. 5). She returned at 
approximately 5:40 P.M., inserted her key in the lock at the 
building entrance and opened the door (J.A. 5). There 
was no damage to that door (J.A. 17). 

Appellant and female co-defendant were standing in the 
hall just inside that door (J.A. 7). Mrs. Sweeney had not 
previously seen either of them (J.A. 16). Appellant was 


*The female co-defendant was placed on probation, conditioned upon her 
joining Alcoholics Anonymous, (Cf. J.A. 63). 
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dressed in slacks and a jacket; and, the female co-defendant 
was in a brown knit dress (same as later worn at the trial), 
andahat. Appellant had nothing in his hands. The female 
co-defendant carried only a purse. (J.A. 20, 28.) ‘‘They 
weren’t doing anything’’ when Mrs. Sweeney had opened 
the door (J.A. 6). The door swung on her left into the 
inside, and Mrs. Sweeney leaned against it, allowing appel- 
lant and female co-defendant to pass through the doorway 
(J.A. 6,19, 20). ‘*Ata glance’’, Mrs. Sweeney saw that a 
glass pane adjacent to the lock in the right door of the pair 
of french doors to her apartment was broken (J.A. 10, 29). 
There was glass on the floor (J.A. 10). The french doors 
were closed but not locked (J.A. 9,10). Beyond the french 
doors in Mrs. Sweeney’s apartment, and ‘‘readily visible 
immediately’? (J.A. 18) with a glance (J.A. 6), Mrs. 
Sweeney saw that her apartment was in disorder (J.A. 6). 
She immediately noticed her radio was missing from its 
usual place on the mantel in the center of the room (J.A. 
17-8). 

By this time appellant and female co-defendant were on 
the stoop of the building entrance and Mrs. Sweeney re- 
marked she hoped she could find whoever had broken into 
her apartment. The female co-defendant replied that she 
hoped so too (J.A. 6). The complainant made references 
to the fact she missed her radio and about calling the police 
(J.A. 18, 22). The complainant seemed to recall that the 
female co-defendant inquired if anyone was home; said 
she and appellant were there to visit her daughter who was 
not there in the daughter’s third floor apartment; and, 
inquired of the complainant about the location of the land- 
lady. (J.A. 22, 28.) Appellant and female co-defendant 
departed. ! 

The complainant immediately telephoned the police (J.A. 
7). Her ‘whole apartment was ransacked.’’ Her out-of- 
season clothes stored in garment bags, and other items 
stored in the closet, were on the floor (J.A. 9, 29.) Ona 
chair just inside complainant’s room, and to the right of 
the french doors as the room is entered, in complainant’s 
cloth shopping bag, she found her radio, electric iron and 
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camera (J.A. 8,18). She, herself, had not placed any of 
the items in the bag, and had not placed bag nor contents on 
the chair (J.A. 8). 

She also missed one of her suitcases (J.A. 7). The suit- 
case was found in the hallway some six to eight feet out- 
side her room. It was to the left of the building entrance 
door near a radiator and in such position that when the 
building entrance door was open the suitcase was hidden 
behind the door (J.A. 7-8, 29). Occasionally, a stroller had 
been seen in this location (J.A. 23). Inside that suitcase, 
she found her red fur-trimmed coat, pink sweater, a pair 
of shoes and two bedsheets (J.A. 9). 

Her wrist watch and band were missing from a 
drawer of a chest, and a bottle of Chanel No. 5 perfume 
was missing from the top of the same chest (J.A. 13). 
Neither item was to be found, although complainant had 
seen these items in place before she went to the zoo (J.A. 
13). The watch was a Swiss make ‘‘Perfecto, yellow 
metal ... with two dial rubys on the face of the watch,”’ 
given complainant as a gift some ten years before (J.A. 
12-13, 29). The non-matching band had been personally 
selected by the complainant (J.A. 12). 

Officer Roy Griffin responded to a radio call he received 
while some four blocks from complainant’s apartment and 
arrived ‘‘just a matter of minutes’’ after appellant and 
companion went out the front building door (J.A. 27, 
29). The officer saw the apartment was ransacked, learned 
from complainant about meeting appellant and female 
co-defendant as she had entered, and took the complain- 
ant in pursuit of those two people (J.A. 30). The com- 
plainant identified the appellant and co-defendant Shore 
some 2% blocks away, inside the Loop Restaurant. They 
were ‘‘setting across from one another at a double booth,”’’ 
with high backs, each drinking beer from a glass (J.A. 
10, 16, 17, 30, 38). The appellant was seated so as to 
face the door (J.A. 38). The complainant went back out- 
side the restaurant and sat in the back seat of the scout 
ear (J.A. 11). 

The officer went over to appellant and female co-defend- 
ant. The latter acknowledged that she had met and talked 


5) 


briefly with the complainant at the building entrance about 
the apartment having been broken into. The female de- 
fendant acknowledged the fact that ‘‘it [had] looked that 
way to her’’ too. (J.A. 30.) The appellant and female 
co-defendant came outside at the officer’s request. On the 
street near the Police Scout Car, the female co-defendant 
stated she and appellant had been to the premises for the 
purpose of seeing her daughter who lived on the third 
floor and had left when they found the daughter was not 
at home. (J.A. 30). On inquiry by the officer, the female 
stated she did have perfume with her and handed the 
officer her handbag from which he removed a bottle of 
Chanel No. 5 perfume. The female co-defendant said 
she had purchased it in Florida, ‘‘So what’’ (J.A. 15, 36- 
7). The complainant identified it as her bottle. When 
the officer there turned to the female defendant, she: ac- 
knowledged she had taken the bottle from complainant’s 
‘dresser’? (J.A. 38, 37). She said she thought complain- 
ant’s apartment was vacant and she had wanted to view 
the apartment with the idea of renting it herself (J.A. 37). 
The female co-defendant declined the officer’s suggestion 
that a crime had been committed by stating she would 
not so consider the similar act of one going into her room 
and getting perfume. 

Thereupon, the officer asked the appellant if he had any 
property from the apartment. Appellant answered in the 
negative (J.A. 31). The officer returned to the restaurant 
and found complainant’s watch and band ‘‘in the booth 
on the seat alongside where . .. [appellant] had been 
sitting ...’’ (J.A. 31). The officer took the watch and 
band outside and showed it to the appellant and asked if 
he had seen it. Appellant answered in the negative, and 
suggested someone sitting in the seat before him had left 
it on the seat at that earlier occasion. (J.A. 32.) 

While filling out the police forms and placing charges 
at the precinct, the appellant and co-defendant were ques- 
tioned further. The female first stated she had gone to 
her daughter’s third floor apartment. ‘‘She said [appel- 
lant] did not go,’’ and indicated that appellant had waited 
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for her downstairs (J.A. 32). Appellant also indicated he 
had not gone to the daughter’s apartment (J.A. 39). 
Later, the female co-defendant suggested the meeting with 
complainant had occurred when the co-defendant was first 
entering and the complainant was leaving the building. 
Finally, when referred to the perfume, the co-defendant 
stated ‘‘she did take the perfume.’’ (J.A. 32). Appellant 
‘‘acknowledged the fact that ... [his co-defendant] had 
been in the apartment but said he did not enter the apart- 
ment himself’’ (J.A. 32). 

While this was transpiring, appellant, the co-defendant, 
and the officer were seated at a table within a radius of 
three feet. Complainant’s watch was circled around the 
perfume bottle on top of the table. The officer left momen- 
tarily and went across the room. When he returned, the 
watch was missing from the table. The perfume bottle 
was still on the table (J.A. 36). On two occasions, both 
appellant and co-defendant denied having seen the watch. 
After the position of the watch had been seen by the officer, 
but before his telling of this knowledge, and before the 
watch was retrieved, appellant stated ‘‘If you have no 
evidence you can’t charge me’’ (J.A. 33). The watch was 
recovered from underneath a nearby file cabinet. Appel- 
lant stated he did not know how the watch got there 
(R. 33). 

Having previously introduced the perfume bottle, watch 
and band into evidence (J.A. 14), the Government con- 
eluded its ease (J.A. 40). Both appellant and female co- 
defendant made motions for a judgment of acquittal on 
the basis of insufficient evidence for consideration bv the 
jury. Both motions were denied (J.A. 41). : 

The female co-defendant, Valtza Shore, testified on call 
of her own counsel (J.A. 1, 41). She had known appel- 
lant some five years (J.A. 41). By one-day’s prearrange- 
ment she and appellant went to 1813 Kenyon St., N. W., 
some time after 4:30 PM on September 23 to visit her 
daughter (J.A. 42). When admitted into the building by 
a strange lady (J.A. 43), she and appellant saw glass on 
the floor in the hall, complainant’s apartment door open 
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(J.A. 44), and remarked that it appeared her grandson 
had had a wreck (J.A. 43). Then they went to and entered 
the daughter’s always open 3rd floor apartment (J.A. 43). 
The daughter was not at home and the witness went down- 
stairs alone to complainant’s open apartment door, 
knocked, and when she heard no answer, put her peel 
around the door and looked inside. 

Her hat fell off her head and rolled into sindicd itis 
apartment. She went after her hat. She saw the apart- 
ment had been ransacked, as Mrs. Sweeney had testified. 
She thought someone was moving in or out and thought 
she might rent the apartment herself. She saw complain- 
ant’s perfume on the dresser, used some herself, and put 
it into her handbag when appellant called to her from 
upstairs (J.A. 44). She returned to the third floor :and 
remarked that she would return the perfume as they left 
the apartment. 

She and appellant left the third floor for the purpose of 
leaving the building and going to a local drugstore, which 
the witness knew of, to satisfy appellant’s desire for food 
(J.A. 45). When passing through the first floor hallway, 
the witness saw complainant’s suitcase near the hall radi- 
ator where she didn’t and couldn’t have seen it previously ; 
and on the floor near the suitcase appellant saw the com- 
plainant’s watch (J.A. 49, 56), which looked like a watch 
of her daughter’s. Appellant picked the watch up (J.A. 56). 
Appellant had not entered complainant’s apartment. 

The complainant came in the building entrance and re- 
inarked about her apartment having been broken into and 
missing her radio (J.A. 45.) The witness forgot to tell the 
complainant about the perfume. She didn’t mention the 
watch either. (J.A. 52.) 

Appellant and the witness went to the Loop estan. 
Appellant carried the watch in his hand (J.A. 50). He 
had the watch inside the restaurant (J.A. 50). They came 
outside the restaurant with Officer Griffin and she admitted 
she had taken the perfume from complainant’s apartment 
(J.A. 47). The officer reentered and returned from the 
restaurant with the watch (J.A. 48). 
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At the precinct the watch was missed from the table, 
and she and appellant were asked by Officer Griffin about 
the watch (J.A. 52-5). Shore’s testimony was the only 
evidence for either defendant. Appellant’s renewed motion 
for judgment of acquittal was denied (J.A. 57). 

The court instructed the jury that the defense pleas 
of not guilty had put in issue each and every essential 
element of the charges; the defendant’s were presumed 
innocent; and, that guilt must be shown beyond a reason- 
able doubt. They were instructed that evidence as con- 
sistent with innocence as with guilt was not sufficient (J.A. 
57-8). The statutory definitions of housebreaking and of 
petit larceny were read, and the offense of petit larceny 
further defined by the court. It was explained that a 
specific intent was involved in each of the two charges 
(J.A. 59). The contentions of the parties were summarized 
and the jury told that the defendants also contended ‘‘the 
Government has failed to prove beyond a reasonable doubt 
that either one of them are guilty of housebreaking or 
petit larceny’’ (J.A. 60). The court stated (J.A. 61): 


‘‘Tt is also the law that the unexplained exclusive 
possession of stolen property shortly after the com- 
mission of larceny is an evidential fact which the 
jury may consider and which may satisfy the jury 
that the possessor is the thief and may in itself war- 
rant a verdict of guilty. I want to make it clear that 
the jury does not have to infer from that circumstance 
but they may infer guilt from that circumstance if 
they see fit to do so and deem it wise under the cir- 
cumstances to do so.”’ 


Finally, the jury was instructed that a form for their 
verdict was given them, which form ‘‘has spaces for you 
to write the words ‘guilty’ or ‘not guilty’ opposite each 
count for each of the defendants.’’ They were told to 
‘fill in the spaces [as] you deem proper according to your 
verdict (J.A. 61). 





3 After the verdict, the trial judge described the testimony of Valtza 
Shore as ‘‘a fantastic story on the witness stand which attacks the credulity 
of any individual’’ (J.A. 63). 
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Appellant’s counsel did not answer the court’s inquiry, 
‘‘anything further’’ (J.A. 61). Counsel for the female co- 
defendant Shore requested that instructions on the of- 
fenses of unlawful entry (22 D.C. Code § 3102, Supp. V) 
and taking property without right (22 D.C. Code § 1211) 
be given. The request was rejected with the statement 
that according to the evidence, argument of counsel, and 
theory of defense, the defendants either did not have the 
requisite criminal intent and were not guilty of any of- 
fense, or the intent was present and they were guilty of 
housebreaking and petit larceny. Appellant’s counsel did 
not join into this colloquy. (J.A. 62). This appeal fol- 
lowed from the verdicts that appellant as well as the co- 
defendant were guilty (J.A. 66). 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1801, pro- 
vides : 


Whoever shall, either in the night or in the Petals 
break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable, or other 
building, or any apartment or room, whether at the 
time occupied or not, or any steamboat, canal boat, 
vessel, or other watercraft, or railroad car, or any 
yard where any lumber, coal, or other rods, or chat- 
tels are deposited and kept for the purpose of trade, 
with intent to break and carry away any part thereof 
or any fixture or other thing attached to or connected 
with the same, or to commit any criminal offense, shall 
be imprisoned for not more than fifteen years. 


Title 22, District of Columbia Code, Section 2202, Sup- 
plement V, provides: | 


Whoever shall feloniously take and carry away any 
property of value of less than $100, including things 
savoring of the realty, shall be fined not more than 
$200 or be imprisoned for not more than one year, or 
both. . 


10 
SUMMARY OF ARGUMENT 


The statements by both appellant and codefendant, when 
arrested, that appellant had stayed near complainant’s 
apartment, taken together with the obvious and extensive 
damage to that apartment, and appellant’s several acts in- 
consistent with his own innocence, demonstrates the pro- 
priety of the verdicts, without reference to the inferences 
gained from appellant’s constructive possession of stolen 
property. 

The facts clearly justified inferences from appellant’s 
constructive possession of stolen property. 

The jury was adequately and properly instructed. 


ARGUMENT 
i 


Aside From Appellant’s Exclusive Possession of Stolen Prop- 
erty, the Evidence Is Sufficient to Support the Verdict on 
Both Housebreaking and Larceny. 


Appellant’s contention that ‘‘unless the conviction rests 
upon appellant’s possession of the watch, it is wholly un- 
supported by the evidence’’ (Br. p. 9), is without merit. 
This Court has set forth the tests by which the trial court 
shall consider a motion for judgment of acquittal at the 
close of the Government’s case in Curley v. United States, 
81 U.S. App. D.C. 389, 160 F. 2d 229 (1947), cert. denied, 
331 U.S. 187. In that case the Court stated (p. 232): 


‘c* * * The true rule, therefore, is that a trial judge, 
in passing upon a motion for directed verdict of ac- 
quittal, must determine whether upon the evidence, 
giving full play to the right of the jury to determine 
credibility, weigh, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt If he concludes that upon 
the evidence there must be such a doubt in a reason- 
able mind, he must grant the motion; or, to state it 
another way, if there is no evidence upon which a rea- 
sonable doubt, the motion must be granted. If he con- 
cludes that either of the two results, a reasonable 
doubt or no reasonable doubt, is fairly possible, he 
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must let the jury decide the matter. * * * But if a 
reasonable mind might fairly have a reasonable doubt 
or might not fairly have one, the case is for the 
jury, and the decision is for the jurors to make.’’ 


Appellant’s failure to view the Government’s evidence 
in favorable light is but one of the errors in his argument. 
His failure to allow for acceptance and rejection of evi- 
dence by the jury is but one more of the errors in his 
areument. : 

Aside from the fact of appellant’s being linked physi- 
cally with the watch when arrested, and aside from appli- 
eation of the inferences legitimately flowing from exclu- 
sive possession of recently stolen property, the jury had 
the following uncontradicted (summarized) facts indicat- 
ing appellant’s own guilt of housebreaking and larceny. 
Appellant and Shore, together, went to the building (.J.A. 
42). The broken glass of complainant’s open door was 
known to and talked of by both appellant and Shore (J.A. 
43). That door and the apartment which the door linked 
with the hall were known to be, and obviously were, in the 
possession of a private person—not semi-publie space (cf. 
J.A. 44). The ransacked condition of that apartment was 
readily apparent (J.A. 44). To the police, upon arrest, 
Shore admitted the place looked as if it were the scene 
of a housebreaking (J.A. 30). 

Appellant, himself, did not go to the daughter’s third- 
floor apartment, nor even leave the first floor-of that build- 
ing, according to the statement of appellant, as well as 
Shore, at the precinct, as testified to by the police officer 
(J.A. 32, 39). Appellant, himself, knew Shore went into 
the one-room apartment of one who was a stranger: to 
both he and Shore (J.A. 32). Shore admittedly took per- 
fume belonging to someone who was a stranger to both 
her and appellant (J.A. 16). Appellant had the watch in 
his hand before, but not at the time, complainant entered 
the building door ih A. 20, 56). oe the time complainant 
ant’s apartment, He said - nothing Bout “the watch, the 
“perfume, nor of Shore’s known entry by way of reply, to 
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complainant’s statement of the fact of the housebreak- 
ing—not even that he had found the watch in the hall near 
the suitcase obviously apparent to appellant at the time 
(J.A. 23). 

In his hand, he carried the watch to the restaurant (J.A. 
50). He handled the watch inside the restaurant (J.A. 
50-1). He left the watch on the booth seat when accom- 
panying the officer outside the restaurant (J.A. 31). He 
lied about havine no knowledge of any property, other 
than the perfume, that came from complainant’s apart- 
ment (J.A. 31). When the watch was found on the booth 
seat he invented a false story concerning how the watch 
eame to be there (J.A. 32). At the precinct he attempted 
the destruction of police possession of the watch, and orally 
sought the personal advantage he thought loss of the watch 
would afford to him (J.A. 33).4 

These uncontradicted facts place appellant at the pair 
of french doors when an entry either with or without 
breaking was made into complainant’s one-room apart- 
ment. The entry was an unlawful entry in the sense that 
it was knowingly made without permission. Because of 
the undisputed character of the scene, the jury could well 
have found from the above facts that such entry was not 
an Innocent entry, and that appellant knew of such entry 
at the time of the entry. The above-stated abundant evi- 
denee that appellant and Shore subsequently acted with 
regard to that unlawful entry in a manner inconsistent 
with their innocence, supports the specific intent elements 
in the two charges on which the jury found euilt. The 
fact that the witness Shore testified in the trial that appel- 
lant went with her to the third floor and stayed on the 
third floor, contrary to the statements by both appellant 
and shore at the precinct, is sufficient evidence to support 
the jury’s verdict that appellant at least aided and 
abetted Shore, knowingly, in her unlawful entry with 





4“*The destruction, suppression or fabrication of evidence undoubtedly gives 
rise to a presumption of guilt to be dealt with by the jury.’’ Wilson v. 
United States, 162 U.S. 613, 621, 16 S. Ct. 895, 40 L. Ed. 1090 (1896). 
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specific intent to steal, and subsequent larceny of the 
perfume. 

Appellant also has made a synopsis of the facts which 
he says demonstrates the evidence can be rationalized con- 
sistently with appellant’s innocence (Br. pp. 8-15). ‘His 
synopsis omits, inter alia, the uncontradicted testimony 
that at the precinet both appellant and Shore said appel- 
lant did not go to the third floor and indicated that appel- 
lant stayed on the same floor as complainant’ Ss one-room 
apartment. He also omits the law that the jury is entitled 
to believe this was the fact. 

The further uncontradicted fact that at the precinet 
appellant attempted the severance of police possession of 
the watch but not the perfume, which implicated the co- 
defendant, is inconsistent with an explanation of appel- 
lant’s acts as attempts to protect his companion, Shore. 
The jury was entitled to its belief that appellant’s guilt 
was factually demonstrated, and in a manner inconsistent 
with any theory of his innocence. Cf. Maryland and Vir- 
ginia Milk Producers Association v. United States, 90 U.S. 
App. D.C. 14, 23, 193 F. 2d 907, 917 (1951). 


II. 


The Principle of Exclusive Possession of Stolen Property Is 
Applicable to This Case 


First, appellant says ‘‘[i]t was never established Te 
present case that appellant had the watch in his exclusive 
possession .. .’’ (Br. p. 11). Unecontradicted evidence 
showed that appellant was the first to see the watch; he 
picked it up (J.A. 56); in his hand, he carried the watch 
some 214 blocks to the restaurant (J.A. 50-1); played with 
the watch on the table in the restaurant (J.A. 51); left 
the watch behind on the booth seat when he went outside 
aie restaurant with the officer (J.A. 31) ; and, threw the 


“jury was entitled to find from this evi avidenee that appel- 
lant’s possession of the watch was exclusive. 

The testimony of the complainant that the watch was 
taken without her permission from a drawer of her chest 
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between noon and 5:40 p. m. was sufficient to show that 
possession as of 6:00 p. m. of the same day was a recent 
possession, and of stolen property. 

Secondly appellant initially states that ‘‘[e]ven if his 
[appellant] possession [of the watch] was presumed 
to be a guilty one, it would not warrant an inference of 
participation in the housebreaking as distinguished from 
the lesser offense of larceny’’ (His emphasis from Br. p. 
7). Subsequently in his brief, he acknowledges that legiti- 
mate inferences from proper application of the principle 
of recent possession have been held by this Court in 
Edwards v. United States, 78 U.S. App. D.C. 226, 139, F. 2d 
365 (1943), cert, denied, 321 U.S. 769, to run to the crime 
of housebreaking as well as to the crime of larceny 
(Br. p. 12). We take it that appellant now accepts that 
those inferences can run to both crimes. See Baker v. 
United States, 98 U.S. App. D.C. 250, 234 F. 2d 685 (1956). 

Appellant intimates that the pertinent point in the Ed- 
wards case was one of identifying Edwards as the person 
who, by actual and known participation with a confessed 
and identified codefendant, was seen, without identi- 
fication, to commit a housebreaking and larceny. On the 
other hand, he would have us believe the pertinent point 
of the instant case is one of quasi-corpus delicti, rather 
than identification, i.e., did a known person, who was con- 
cededly in the building at the time, actually participate 
with another in a crime no one saw two persons jointly 
perpetrate. Appellant suggests that in the present ap- 
peal, the impelling force of an unexplained crime, usually 
present, has been dissipated by the acknowledged and 
testimonially declared sole-participation of appellant’s co- 
defendant. 

Appellant errs in his premise from the evidence that an 
explanation of one housebreaking and larceny solves 
everything. The jury was entitled by the evidence to find 
there were two such crimes. It may have dishelieved the 
codefendant’s testimony that complainant’s door was 
broken when the codefendant and appellant first entered 
the building, and believed the statements of appellant and 
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codefendant upon arrest that appellant had stayed on the 
first floor while the codefendant went to the third floor. 
It_may have believed that appellant broke complainant’s 
door and entered the apartment while the codefendant 
was on the third floor. The jury may have further be- 
lived that in codefendant’s absence appellant took com- 
plainant’s watch from the chest drawer and later, acci- 
dently or purposely, let the codefendant see him recover 
it from the hall floor; and, that the codefendant, herself, 
separate and apart from appellant, entered (without 
breaking—as she testified) complainant’s apartment upon 
her return from the third floor to the first floor. 

In any event, the testimony of the codefendant as a wit- 
ness in the trial was a denial of any knowledge concerning 
the breaking of complainant’s door, ransacking of her 
apartment, and packing and moving of certain of com- 
plainant’s property. This made it a case of the unidentified 
perpetrator—the usual type of case and contrary to the 
premise for appellant’s argument. Aside from the above, 
the jury was entitled to find from the undisputed evidence 
of complainant’s apartment having been ransacked in 
broadcast fashion and the jury’s view of the codefendant, 
that the codefendant did participate in the ransacking but 
would not have accomplished these undisputed results with- 
out the help of appellant. In any event, the impelling in- 
ferences arising from unexplained crime have not been 
factually dissipated as to appellant in the instant case. . 

Appellant is also wrong in his legal conclusion that no 
instruction about possession of stolen property should be 
given, as to appellant, when the crime is explainable as 
the act of the codefendant without implication of the 
appellant. In James v. United States (two cases), 89 U.S. 
App. D.C. 201, 191 F. 2d 472 (1951), there was no evidence 
that two persons, rather than one, perpetrated a house- 
breaking. Only one appellant was observed on the scene. 
Conviction of the other appellant and application as to 
him of an instruction on possession of stolen property, 
was affirmed. Similarly in Gilbert v. United States, 94 
U.S. App. D.C. 321, 215 F. 2d 334 (1954), the conviction 
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was affirmed although the only explanation of the taking 
of the motor vehicle, aside from appellant’s possession, 
was that his codefendant alone had taken the vehicle. In 
Epps v. United States, 81 U.S. App. D.S. 244, 157 F. 2d 11 
(1946), the sole defendant accounted for his presence in 
a stolen motor vehicle in a manner which lead this Court 
to admit the possibility it might have reached a different 
conclusion; however, the Court held that the jury was 
properly given the instruction on possession of stolen 
property. So, in the present case, appellant’s offering-up 
of his codefendant in his own interests is of no benefit to 
him. 

Finally, it is suggested that the explanation of appel- 
lant’s possession of the watch was so satisfactory that 
the trial court erred in allowing the jury to draw inferences 
as to appellant from that possession. He cites no cases 
which require any such preliminary evaluation of the pos- 
session element separate and apart from the other evi- 
dence. Cf. Curley v. United States, supra; and, Epps v. 
United States, supra. In any event, subsequent to the 
verdict, the trial court indicated its view that the posses- 
sion was not explained in a creditable manner (J.A. 63). 
An independent reading of the codefendant’s testimony 
supports the view of the trial court; and, stamps the ex- 
planation as totally inadequate to meet the standards for 
a satisfactory explanation of such possession, as set forth 
in Wilson v. United States, supra, 162 U.S. 613 at p. 617. 
Application of the principle of exclusive possession of 
stolen property was properly a jury question. 


Til. 


The Court’s Instructions Afforded Adequate and 
Proper Guidance 


Appellant argues that the instruction as to possession 
of stolen property was ‘‘unrelated to the facts of the 
ease;’? and complains of an alleged failure ‘‘to make it 
clear whether the presumption [sic] was to be applied to 
both of the charges against appellant’’ (Br. p. 15). The 
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law is clear that inferences from the possession can run to 
both the crime of housebreaking and to the crime of lar- 
ceny. Edwards v. United States, supra. : 
Appellant says that ‘‘the instructions failed to make 
clear that one or both defendants might be found guilty 
of one crime and not the other on the facts presented’’ 
(Br. p. 15). The jury was told that each and every ele- 
ment of the two crimes, which were clearly defined, must 
be found beyond a reasonable doubt; that, amongst other 
defense contentions, the defendants contended the watch 
was found ‘‘on the floor outside the apartment’’ and that 
the codefendant ‘‘had intended * * * to return it to the 
daughter’’ (J.A. 60); that ‘‘the defendants contended the 
Government has failed to prove beyond a reasonable doubt 
that either one of them are [sic] guilty of housebreaking 
or petty larceny’’ (J.A. 60); finally, and the last word 
from the court, the jury was told to find a verdict as to 
each defendant on each of the counts (J.A. 61). The jury 
was properly instructed as to the separate defendants on 
the separate counts. | 
Appellant suggests an instruction (Br. p. 16). The 
features of his suggested instruction were adequately pre- 
sented in the actual instruction given by the court. By 
definition, the jury was instructed the two offenses were 
not identical; and that guilt or innocense should be deter- 
mined as to each count. The jury was told that the evi- 
dential fact of possession of stolen property was one. it 
eould reject or could apply according to their view of the 
evidence; and, the whole of the instruction on the subject 
was made applicable only to ‘‘unexplained’’ exclusive pos- 
session (J.A. 61). The elements of specific intent were 
given the jury (J.A. 59). Appellant’s contentions are 
without merit. , 





18 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ments of the District Court be affirmed. 


Ouiver GASscH, 
United States Attorney. 


Lewis CaRROLL, 
Roserr J. ASMAN, 
ALFRED Burka, 
Cart W. BELcHER, 
Assistant United States Attorneys. 
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which is adverse to appcllant, but fails to refer to significant 
testimony in appellant's favor, such as the statement that the 
watch had been taken ' Thinking it was my daughter's (J.A.45), 
and the statement that appellant had urzed that the watch be re- 
turned to the daughtcr at cnce, and had taken the watch unly when 


defendant Shore stated that they would return the watch after 
eating (J. 4. 57}. 
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I. 
Appellee's Counterstatement of the case is substantially accu- 
1 
rate, although not entirely orgie hak its Argument contains 
a number of factual assertions which are borne out neither by its 
own Counterstatement nor by the record. Thus the Government re- 
peatedly asserts that appellant attempted to hide Mrs. Sweeney's 
watch while he and his co-defendant were being interrogated at the 
police station. The record does not support the accusation. Offi- 
cer Griffin testified that the watch disappeared while he was obtain- 
1 / Appellee gives in some detail the testir. ay of defendant Shore 
which is adverse to appcllant, but fails to rcfer to significant 
testimony in appellant's favor, such as the statement that the 
watch had been taken ' Thinking it was my daughter's (J. 4.45), 
and the statement that appellant had urzed that the watch be re- 
turned to the daughtcr at cnce, and had taken the watch unly when 


defcndant Shore stated that they would return the watch after 
eating (J. 4.57). 





ing some forms (J.A. 33), and it appears that the two defendants had 
equal opportunity to hide the watch. Indeed, it appears that the one 
we occasion on which defendant Shore was absent during the interroga- 
tion occurred prior to the time the watch was removed (JF.hs 36). 
Thus the Government's charge that appellant was responsible for 
the incident is quite unwarranted; yet it is repeated: four times in 
the Government's brief —— 
si The Government has also overstated its case with respect to the 
alleged exclusive possession of the watch by appellant. The evidence 
of possession consisted of defendant Shore's testimony that appellant 
had picked the watch up in the belief that it belonged to Mrs. Shore's 
daughter (presumably he rather than Mrs. Shore did so because; 


"T cannot wear a watch or bracelets. I don't know why, I didn't put 


the watch on'' (Shore, J.A. 45)) and with the intent to return the watch 


2 / References to appellee's brief are to the typescript brief because 
appellant had not received printed copy of the Government's brief 
within the time allowed for the filing of a reply brief. The fol- 
lowing are the erroneous statements in the Government's brief 
concerning the hiding of the watch. 


“At the precinct appellant sought to terminate police poss- 
ession of the article associated with him'"' (Statement of 


Questions Presented), 
Hee ae teae aes a 


"At the precinct he attempted the destruction of police 
possession of the watch" (Br.12). 


Wee He He MAK Ie HK 


'The further uncontradicted fact that at the precinct appellant 
attempted the severance of police possession of the watch but 
not the perfume is inconsistent with an explanation of appell- 
ant's acts as attempts to protect his come ay Shore" 


(Br.13; emphasis supplied). 
Me eee He ae eae ak 





'Uncontradicted evidence showed that appellant... threw the 
» watch under a file cabinet at the precinct'"( Br.15; em- 
phasis supplied). 


to Mrs. Shore's daughter promptly (J.A. 56, 57), This was certainly 
3 f 
not exclusive possession; it was mere custody. Again, at the res- 


taurant, the watch was found on appellant's side of the booth which 
appellant and Mrs. Shore had occupied, but the police officer who 
arrested appellant conceded that the watch could have been placed on 
the booth by some one other than appellant (i.e. presumably Mrs. 
Shore) (J. A. 38). 

Thus the assertion of exclusive possession by appellant of the 
watch, like the assertion that appellant attempted to hide the watch 
at the precinct station, rests on conjecture and surmise rather than 
upon the record. 

Il, 

Even if the Government had established that appellant had exclu- 
Sive possession of the Sweeney watch, it would not follow that the 
evidence would be sufficient to justify the housebreaking verdict. 

In the opening brief for appellant it was carefully pointed out that 


the so-called presumption from possession of recently stolen property 


3 /The Government's position with respect to the testimony of defend- 
ant Shore is, to say the least, equivocal. The Government is at 
pains to quote the trial judge's comment after the trial which indi- 
cated that he thought Mrs. Shore to be a wholly incredible wit- 
ness (J.-A. 63; Gov't Br. 7, note 3), and the Government appears 

to adopt this view on the basis of its "independent reading" of her 
testimony (Gov't Br.17). Yet the Government accepts all state- 
ments of Mrs. Shore adverse to appellant as credible evidence. 
Just as it is improper for the Government to rely upon testimony 
of one of its own witnesses once it goncludesthat such a witness 
is a perjurer, so it would seem improper for the Government to 
attempt to uphold a conviction upon evidence itdecems so untrust- 
worthy. See Mesarosh v. United States, U.S, ‘ 
1L, ed 2d 1. In the Mesarosh case the Supreme Court remarked 
that ''The dignity of the Unites States Government will not permit 
the conviction of any person on tainted testimony" @ L. ed 2d 

at 7). 

a ee 


is essentially no more than a permissible factual har camies, It is 

not a presumption of law. Wilson v. United States, 162 U.S. 613. 

In some situations, the unexplained possession of gicien property 
may be well-nigh conclusive of guilt, at least of the crimes of larceny 
or receiving stolen goods. But it is not necessarily indicative of guilt 
of burglary or housebreaking. Maines v. State, 97 Ckla. Crim. 386, 
264 P. 2d 361, 363 (and see other cases cited in opening brief, p.10). 
The crime of housebreaking is complete when the unlawful entry with 
felonious intent is accomplished; a guilty re Cee with 
property stolen during the housebreaking is not a part of the crime 

of housebreaking. Indeed, to complete the crime of housebreaking it 
is not necessary that the crime which occasioned the unlawful entry 
be completed. Lee v. United States, 37 App. D.C. 442, 445-446. 

The brief for appellee ignores the line of authorities upon which 
appellant relies, presumably on the theory that the law in this juris- 
diction is well settled that the presumption from recent possession 
of stolen property applies in housebreaking cases of the type here in- 
volved. The decisions cited by the Government, nome, fall short 
of establishing this proposition, : 

James v. United States, 89 U. S. App. D.C. 201, 191 F. 2d 472, 
is stated in appellee's brief to be a case in which ''there was no evi- 
dence that two persons, rather than one, eetpeceatedla housebreaking. 
Cnly one appellant was observed on the scene. Conviction of the other 
appellant and application as to him of an instruction on possession of 


stolen property, was affirmed" (Gov't Br.17; emphasis supplied). 


4. 


Contrary to this statement, the Court in the James case explicitly 


declined to pass upon the exclusive possession point ''as it was not 


preserved for use on appeal in the manner required***'(89 U. S. App. 


D. C. at 203, Thus the case quite plainly does not stand for the proposi- 
tion for which it is cited. 

Epps v. United States, 81 U.S. App. D.C. 244, 157 F. 2d Ul, and 
Gilbert v. United States, 94 U. S. App. D. C. 321, 215 F. 2d 334, 
were cases which did not involve housebreaking. In Epps the appellant 
had been charged with unlawfully taking and using a motor vehicle in 
violation of Section 22-2204 of the District of Columbia Code. He had 
been found in the vehicle, and the jury was held entitled to disbelieve 
his explanation ''and apply the prima facie rule applicable in the 
unexplained possession of recently stolen property" (81 U.S. App. D.C. 
at 245). No co-defendant was involved. The <pps decision may legi- 
timately be urged in support of a larceny conviction resting essenti- 
ally on possession of the stolen property; it is not a precedentfrr 
drawing an inference of housebreaking from such possession. In 
Gilbert the defendant had been found in actual possession of a truck 
stolen in the District which he was driving South at a point 175 miles 
from the District. No independent breaking and entering offense was 
charged. Hence there was no question of extending the exclusive 
possession presumption to housebreaking. 

It is of course recognized that the presumption has been applied 
in housebreaking cases. The Edwards case (cited and discussed in 
appellant's opening brief, pp. 12-13) is clearly distinguishable on its 


facts from the case at bar. The Government also points to 
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Baker v. United States, 98 U.S. App. D.C. 250, 234 F. 2d 685, a 


housebreaking and robbery case where the conviction was upheld in 

a one paragraph opinion in which neither the facts nor the application 
of the presumption of exclusive possession to those facts was discussed. 
Review of the briefs in the case indicates that in fie Baker case there 
was no credible evidence that anyone but the appellant in that case 
was involved in the crime. Under these circumstances, there was a 
logical inference that the possessor of the stolen goods had effected 
the housebreaking. In the present case, it was established and undis- 
puted that appellant's co-defendant entered the Sweeney apartment 

and abstracted at least one article (the perfume). Since it was never 
established that appellant entered the apartment or aided defendant 
Shore in doing so, it is speculative to assume that he did so merely 
because the watch may have ended up in his transitory possession. 

It is at least as probabk that Mrs. Shore abstracted the watch as well 
the perfume. 

In sum, the presumption from unexplained possession of recently 
stolen property is justifiable where, on the facts involved, the possess- 
ion creates a logical inference of guilt of a specific criminal act, such 
as larceny. Where, as here, the presumption is sought to be used to 
prove an independent crime which is not logically established by the 
possession, the presumption is being misused to relieve the Govern- 
ment of its duty to establish the defendant's guilt beyond a reasonable 
doubt. As utilized in this case, the presumption operated improperly 


to shift to appellant the burden of proving his innocence of the crime 


- x 








of housebreaking when the Government had never established a prima 
facie showing of his guilt. 
yr 

Apart from the alleged possession of the watch and the asserted 
presumption from that possession, the Government relies mainly on 
appellant's presence in the building where the housebreaking occurred 
and certain statements made by appellant and his co-defendant while 
under interrogation at the police station after arrest but before ar- 
raignment. The Government stresses the testimony of a police offi- 
cer indicating that appellant (and Mrs. Shore) denied that he went up 
to the third floor apartment of Mrs. Shore's daughter. From this it 
is reasoned that appellant must have spent all of his time in the build- 
ing in the immediate vicinity of the Sweeney apartment, at which the 
housebreaking occurred. Finally, it is implied that if appellant was 
thus located, he must have participated in the housebreaking (or house- 


breakings, since the Government now suggests for the first time that 





appellant and defendant Shore may have engaged in two separate unlaw- 
ful entries into the Sweeney apartment). 

The Government's argument has obvicus weaknesses. In the first 
place, appellant appears generally to have denied everything to the 
police that he was asked. Under these circumstances, the denials, 
even if taken seriously, hardly can form the basis for the affirmative 
conclusion that he was at or near the Sweeney apartment at a particu- 
lar moment. He certainly did not say to the officer that he was, and 


his denial of having gone to the third floor apartment leaves open the 
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possibility that he may have been anywhere elise in the building 
except thethird floor apartment. In the second place, if the house- 
breaking conviction rested even in part upon responses to police in- 
terrogation after arrest and prior to arraignment, it clearly should 
be reversed. Mallory v. United States, U. 5. a 


L. ed 2d 1479; Watson V. United States, U.S; App. D.C. 


le ‘ F.2d (Case No. 13489, decided August 19, 
1957), As this Court said in Watson, ‘He [one who has been arrested 
— —_—_—_—_—— 
but not arraigned] is not to be subjected to inquiry or to a course of 
id conduct which even unintentionally lends itself to 'eliciting ' inculpa- 
tory statements upon which to predicate his arrest and his con- 
viction'' (Slip Cp. p. 4). The insufficiency of evidence of housebreak- 
ing cannot properly be met in this manner. 
* 
CONCLUSION 
~ 
For the foregoing reasons, and those stated in the opening brief 
= for appellant, the judgment should be reversed with directions to set 
aside the verdict and enter a judgment of acquittal, or, in the alterna- 
tive, with directions to order a new trial. 
oo ! 
' Respectfully submitted, 
J. Roger Wollenberg 
Haley, Wollenberg & Kenehan 
ly. 1735 DeSales Street, N.W. 
Washington 6, D. C. 
o Attorney for Appellant 
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